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BARBER, JUDGE: This appeal calls into question the Pul ask
Crcuit Court, Famly Court D vision s valuation of Eduardo
Roman Gonez’ s (Eduardo) radiol ogy practice, the anmount of

mai nt enance awarded to Cheryl CGonez (Cheryl), the allocation of

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



a marital debt to Cheryl, and the anmobunt of Cheryl’s attorney’s
fees for which Eduardo should bear responsibility. W
reluctantly affirmthe court’s ruling as to the valuation of
Eduardo’ s nedi cal practice and vacate and remand with respect to
all other issues.

Cheryl and Eduardo were married June 2, 1985, but
lived together for two years prior to that tinme. They separated
in July 2000 and the court entered a decree of dissolution of
the marriage on May 21, 2003 reserving all other issues. Prior
to the marriage Cheryl had worked as a regi stered nurse, but
after the birth of their daughter in 1988 and their relocation
to Somerset, Kentucky fromMam, Florida Cheryl has not been
enpl oyed. Instead she has chosen, presumably with the bl essing
of Eduardo, to raise their daughter, be a honmemaker, and
participate in various charitable activities — sone no doubt
designed to further her husband’ s career.

When the Gonez’s rel ocated to Kentucky Eduardo becane
enpl oyed by an entity now known as Bl uegrass Radi ol ogy
Associ ates, Inc. (Bluegrass Radiology). In 1995 Eduardo becane
a partner in Bluegrass Radiology and in the three years
precedi ng the divorce he grossed between $600, 000.00 to

$800, 000. 00 per year. At the tinme of the dissolution of the



parties’ marriage Eduardo remai ned a sharehol der in Bl uegrass
Radi ol ogy and owned a 1/3 interest.?

Eduardo’s | evel of incone allowed the Gonez’'s to |ive
an extrenely confortable lifestyle. The testinony and ot her
papers filed in the case show that the parties owned two
Mer cedes, a Toyota Landcrui ser, and a Porsche. Cheryl testified
t hat vacations were frequent and during the marriage the famly
travel ed extensively. The Gonez’s owned a nice hone and
enpl oyed individuals to perform cooking, housework, grounds
keepi ng, pool cleaning, and now ng. Cheryl regularly received
massages. The parties ordered organic food and neat from
specialty sources. Their daughter had a nanny. They owned a
condom niumin Florida and were nenbers of the |ocal country
cl ub.

It is undisputed that Cheryl had control of paying the
parties’ bills. It is also undisputed that Cheryl discussed
financial matters with Eduardo and he did not question her
deci si ons.

Despite Eduardo’s consi derable incone, the Gonez’s
assets were rather heavily encunbered. Cheryl touched on this
fact in her deposition testinony stating that sonme of their
financial situation had been planned (such as the two nortgages

on their home in Sonerset, one with a balloon paynent) to

2 After the marriage was di ssol ved anot her radiol ogi st joined the practice as
a sharehol der, thus, Eduardo’s interest then becane %
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receive a lowinterest rate along with tax advantages. The pl an
was to pay these obligations off within a specific, relatively
short, tinme period.

Prior to trial the parties participated in mediation.
As a result of nediation the parties agreed to share joint
custody of their daughter, for Eduardo to pay $3,000.00 per
nmonth in child support and for Eduardo to retain their daughter
on his health insurance. The trial court subsequently ordered
child support to continue until age 18, or, if the child was
still in high school at that age until the age of 19, and for
Eduardo to provide the child s health insurance until the
child s majority not to exceed age 25. Extraordinary nedica
expenses were to be shared.

The parties also agreed to divide certain itens of
their marital estate as follows: Each agreed to keep the
furnishings currently in their possession. The Linwood Drive
home was to go to Cheryl. |Its value was set at $200, 000.00 with
a net equity of $28,437.00. The G endale hone went to Eduardo
with a value of $150,000.00 and net equity of $19,000.00. The
Fl ori da condonmi nium was retained by Cheryl with net equity of
$4,580. 00. A 1997 Mercedes and a Porsche were to be sold with
t he proceeds divided equally. Cheryl kept a 1999 Landcrui ser
whi | e Eduardo kept a 2001 Mercedes, each to hold the other

harm ess on the outstandi ng debt.
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Cheryl and Eduardo kept the checking accounts in their
own nane and agreed to equally divide an account with Edward
Jones with a value of $17,442.00. Finally, Cheryl and Eduardo
agreed to equally divide their retirenment accounts, Eduardo’s
havi ng a val ue of $503, 824.32 and Cheryl’s a val ue of
$61, 211. 00.

Eduardo al so agreed to continue to pay the first and
second nortgage on the Li nwood honme, the anmpbunts to be
consi dered mai ntenance. Paynent of the first and second
nort gage by Eduardo term nate when his nai ntenance obligation
term nates. Cheryl agreed to pay the indebtedness on the
Fl ori da condom ni um and not claimthat anmount as a factor in her
request for maintenance.

This review of the evidence shows that Cheryl and
Eduardo agreed to a roughly equal division of property.

What Cheryl and Eduardo could not agree to was the
value to be attributed to Eduardo’s practice, the anount and
duration of maintenance, the allocation of a $52,000.00 credit
card debt, and whet her Eduardo shoul d be responsible for
Cheryl’s attorney’s fees and expert witness fees. These matters
were referred to the court for decision.

In its amended decree of dissolution the court found
t hat Eduardo’s share of Bl uegrass Radi ol ogy was worth

$106, 284. 00 and directed himto pay Cheryl half that anmount in
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increments of $1,500.00 until paid in full. This value was
based on the expert w tnesses of Eduardo who attributed no
goodwi I | value to the practice and cal cul ated his share of the
practice based solely on book val ue.

As to mai ntenance the court ordered Eduardo to pay
$5, 000. 00 per nonth for 3 years. It noted that this was in
addition to the amounts payable for the first and second
nort gage on the Li nwood honme (approxi mately $2,424. 00 per nonth)
and that Cheryl had been receiving tenporary maintenance since
May 2001 of $4, 150. 00 per nonth.

The court found insufficient credible evidence
i ntroduced to support Cheryl’s claimthat a $52,000.00 credit
card debt was a joint obligation. Instead, it ordered Cheryl to
be responsible for the full anount.

The court ordered Eduardo to pay $12, 000. 00 of
Cheryl’s attorney fees and $1, 000. 00 of her expert w tness fees.
Cheryl represents this anmount to be 22% of the total fees ow ng
by her and Eduardo does not dispute that cal cul ation.

The first question for our consideration is the
appropriate standard of review. Cheryl argues because the case
was deci ded under CR 43.04(1) which allows trials by deposition,
this Court is in just as good a position to judge the
credibility of the witnesses and wei ght of evidence as the tria

court. Therefore, she argues we should not give the tria
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court’s ruling any deference but, instead, conduct a de novo
review. Eduardo maintains the appropriate standard for review
is under CR 52.01, the clearly erroneous standard.

W will allowthat there is sone anbiguity in this

area of the law. Largent v. Largent, 643 S.W2d 261, 263 (Ky.

1982) holds that the clearly erroneous standard of CR 52.01

applies to cases tried solely by deposition. See al so Vanover -

May v. Marsh, 793 S.W2d 852, 854 (Ky.App. 1990). However, in

Reichle v. Reichle, 719 S.W2d 442, 444 (Ky. 1986), the Suprene

Court stated:

CR 43.04 provides that certain types of
cases may be tried by deposition.

Qovi ously, under such circunstances the
trial judge does not have an opportunity to
judge the credibility of the witnesses on

t he basis of physical appearance in court.
The “clearly erroneous” standard is
sufficiently broad to pernit the review ng
court to adopt a nmethod of review which best
fits the questions involved and the
particular facts in a specific case. The
appel l ate court should revi ew each case
according to what is nost appropriate under
the specific circunstances. The fact that
part of the proceedings before the tria
court are taken by neans of deposition does
not permt the reviewing court to conduct a
de novo consideration of the facts and it
does not allow the reviewi ng court to
substitute its judgnent for that of the
original finder of fact.

The above- quoted | anguage and sentinment from Reichle

is repeated in Coomonwealth v. Harrelson, 14 S.W3d 541, 548

(Ky. 2000). Even though this |anguage nmay suggest that an
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appel l ate court can fashion a nmethod of review fitting to the
situation, it is clear fromother |anguage in the case that the
standard does not allow for a de novo review nor for this Court
to substitute its judgnment for that of the trial court.

Rei chl e, supra 719 S.W2d at 444 & 445.

A maj or point of contention between the parties is the
val ue of Eduardo’s radiology practice. Eduardo’' s experts val ued
his interest in Bluegrass Radi ol ogy at just over $100, 000. 00.
Their cal culation did not include an anount for goodw | |.
Cheryl’ s expert, on the other hand, put the value of Eduardo’s
interest at $932,880.00. This included a calculation for
goodwi I | based on the capitalization of excess earnings
approach. On appeal Cheryl argues it was reversible error for
the court to attribute no goodwi || value to Eduardo’s interest.

In Hel ler v. Heller, 672 S.W2d 945, 947 (Ky. App.

1984), it was held the goodwi Il contained in a business should
be considered when arriving at the value of a practice. In
Hel | er the busi ness was an accounting practice. The Court did
not rule that all businesses have goodwi |l. The evidence in
that case established the accountant had purchased an accounting
practice fromthe estate of a former accountant and had paid in
that price a conponent of goodw |I. 1d. at 947-948. Therefore,
the only question presented by the case was whether the tria

court had erred by refusing to consider the accounting practice
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and its goodwill as marital property. This Court held it to be

error. Id. at 947.

The sem nal case in Kentucky on val uing a professiona

practice is Cark v. Cark, 782 S.W2d 56 (Ky.App. 1990). That

case discussed at length the task of properly valuing a

prof essional practice for dissolution purposes and concl uded the
use of the capitalization of excess earnings nethod to val ue the
husband’ s nedi cal practice was an acceptabl e approach. 1d. at
60.

Cheryl contends the trial court erred by not follow ng
this method, the one adopted by her expert, to value Eduardo’s
interest in Bluegrass Radiology. But, Cark does not require a
trial court to use the capitalization of excess earnings nethod.

It was noted in Clark that a trial court’s ruling as to

valuations in a dissolution action will not be disturbed on
appeal unless clearly contrary to the evidence submtted. 1d.
at 58-59. It set the task of the appellate court to determ ne

whet her the trial court’s approach fairly estimted the val ue of
the business and the individual’'s interest. Id. at 59.

After determning the trial court appropriately used
the capitalization of excess earnings approach in the case the
Court st ated:

There is no definitive rule or best nethod

for valuing goodw I|l. (G tations omtted.)
The determ nation of goodwill is a question
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of fact rather than | aw, and each case nust
be determined on its own facts and
ci rcunst ances.

Id. at 60.

The position of the Clark court is in the majority of

t hose who have consi dered the question of valuing goodwill in a
prof essional practice. However, we believe it is also fair to
say that courts across the country have struggled with the issue
and many different formulations for trying to reach a fair and
equi tabl e disposition of the marital estate have been uphel d.
See e.g. Martin J. McMahon, Annotation, 78 A L.R 4'" 853

Val uation of Goodwi Il in Medical or Dental Practice for Purposes

of Divorce Court’s Property Distribution (1990); Martin J.

McMahon, Annotation, 76 A L.R 4'" 1025 Divorce and Separati on:

Goodwi Il in Medical or Dental Practice as Property Subject to

Distribution on Dissolution of Marriage (1989). dark itself

recogni zes this by requiring the trial court’s judgnent of a
busi ness’ value reflect reality, but not requiring a particul ar

nmet hodol ogy to reach that conclusion. dark, supra 782 S. W 2d

at 60.

In this case the trial court found the practice of
Bl uegrass Radi ol ogy with respect to those physicians entering or
exiting the practice to be significant. Eduardo testified and
submtted affidavits from ot her physicians who had | eft the

practice that when a physician joined or left the group an
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eval uati on of the current accounts receivable was done. Based
on that value a physician entering or |eaving the practice had
to pay or was paid a percentage of the accounts receivable
value. No calculation for goodwill was included. The tria
court found this evidence to be persuasive along with evidence
t hat when the group had discontinued its practice at another
hospital it did not receive any paynent for goodw || .

The description of how the practice had historically
valued itself is, in essence, a buy-sell agreenent. And while
buy-sell agreenents or corporate by-laws have been rejected as
the basis for valuing a professional practice where this would

not accurately reflect the value of the business, Cark, supra

782 S.W2d at 60, they may be used as a factor in reaching a
determ nation regardi ng the value of a professional business.

Drake v. Drake, 809 S.W2d 710, 713 (Ky.App. 1991).

We disagree with the trial court’s conclusion that the
type of practice engaged in by Bl uegrass Radiol ogy, which is a
hospital based practice with no patient [ist or patient contact,
is so dissimlar fromthe practice considered in Clark as to
justify attributing no goodwill to Bluegrass Radiol ogy. O her
courts giving their attention to practices with such
characteristics have found goodw || neasurable. See e.g.

Nehorayoff v. Nehorayoff, 108 M sc.2d 311, 320-321, 437 N.Y.S. 2d

584 (1981) (abortion clinic has goodw I|); Geesbreght v.
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Ceesbreght, 570 S.W2d 427, 434 (C. of Cv. App. Tex.
1978) (enmergency room practice has goodw Il value). See also,

Cark, supra 782 S.W2d at 60 (“The difficulty of valuing

goodwi I | is not sufficient reason to ignore its existence”).

And while we woul d have reached a different concl usion
on the evidence presented in this case, the trial court’s
determi nation that no goodw || existed because of the historica
way in which the practice valued itself is supported by
substantial evidence. Further, a review of the expert testinony
in this case reveals that Cheryl’s expert’s valuation suffered
from sonme problens according to Eduardo’s experts. Qur task is
to determ ne whether the trial court’s finding of fact as to
val uation of the business is clearly erroneous. |If substantia
evi dence exists to support the decision, then we are bound to
affirmand we do so here.

Cheryl next conplains the court’s award of mai ntenance
was in error. The court, as stated above, awarded Cheryl
$5, 000. 00 per nonth for three years. It also ordered Eduardo to
pay the first and second nortgages on the Li nwood honme for the
sanme tinme frame, as per his nediation agreenent, bringing
Cheryl’s award to $7,424.00 per nonth for three years.

KRS 403. 200, in this case, allows the court to order
mai ntenance if it finds that the dependent spouse | acks

sufficient property to provide for her reasonable needs and is
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unabl e to support herself through appropriate enploynent. KRS
403.200(1)(a) & (b). The court found this to be true in
Cheryl’s case. Once that determnation is nmade various factors
are to be considered by the court in setting the anmount and
duration of mmintenance. These include the financial resources
of the party, the time necessary to becone sufficiently educated
or trained to find appropriate enploynent, the standard of
living established during the marriage, the duration of the
marri age, the age, physical and enotional condition of the party
seeki ng mai ntenance, and the ability of the spouse from whom

mai nt enance i s sought to neet his reasonable needs. KRS
403.200(2)(a)-(f). A trial court’s decision regarding

mai nt enance wi Il not be reversed absent an abuse of discretion.

Powel | v. Powell, 107 S.W3d 222, 224 (Ky. 2003).

The trial court did not nmake specific findings as to
each of these factors in its decree and anmended decr ee.
Instead, it focused on what it perceived as Cheryl’s delay in
seeking retraining to enter the job force even though she had
been receiving tenporary mai ntenance for approximtely 8 nonths.
The court is required to consider the factors listed
in KRS 403.200(2)(a)-(f) before ordering the anobunt and duration

of mai ntenance. GCentry v. Centry, 798 S.W2d 928, 937 (Ky.

1990). Fromthe court’s order in this case it appears that none
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of those factors were taken into consideration. This is clearly
error.

Further, the recent case of Powell, supra, a case very

simlar factually to the one considered here, woul d suggest that
t he anobunt and duration of maintenance awarded to Cheryl is

unj ust and an abuse of discretion. The parties in Powell had
been married 18 years. Cheryl and Eduardo were nmarried for 18
years. Ms. Powell had been an R N. but |let her license |apse
and devoted her tinme to raising their child. Cheryl is
simlarly situated.

Dr. Powell grossed close to $600, 000.00 just prior to
the parties’ divorce. Eduardo, the evidence shows, grossed nore
than Dr. Powell. Although Cheryl could return to work as an
R N. upon reinstatenent of her |icense and earn approxi mately
$40, 000. 00 a year, there is likely to be limted job
opportunities for a 45-50 year-old R N. who has not practiced
the trade in a significant nunber of years. As the Suprene
Court noted in Powell, the anmount of noney that could be earned
by Ms. Powell in one year was about what Dr. Powell would earn

in one nonth. Powell, supra 107 S.W3d at 225. The evidence in

this case shows much the sane.
The award of maintenance to Cheryl did not consider
the standard of living to which the parties were accustoned. It

is also clear Eduardo had nore than sufficient resources from
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which to neet his needs and pay an appropriate |evel of

mai nt enance. Powell, supra 107 S.W3d at 224.

Cheryl next conplains of the allocation of a
$52, 000. 00 credit card debt as her sole responsibility. The
trial court found insufficient evidence to believe that this was
a marital debt. The evidence on this issue consisted of Cheryl
and Eduardo’s testinony. Cheryl testified as to part of the
source for the total charges. She stated that at |east
$18, 000. 00 of the debt was for two rugs of which Eduardo
recei ved one. Both cost the sane anount. Eduardo did not deny
this and also admtted that there was at |east one credit card
and the debt was marital. The problemreally conmes in the fact
that Cheryl presented no docunentation of the debt. Cheryl
clainms that bills were equally avail able to Eduardo since the
card was in his nane.

The evi dence seens sufficient to support a finding
that the debt was marital in nature. However, its allocation
shoul d be reconsi dered once an appropriate | evel of maintenance
is awarded. It could be that the court could still fairly award
the responsibility of paying this debt to Cheryl.

Finally, Cheryl argues the court should have awarded
nore of her attorney’s and expert witness fees. KRS 403.220
allows the court to award a reasonabl e anbunt of the requesting

party’s attorney’s fee after considering the financial resources
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of the parties. The Suprenme Court has held that a nunber of
factors go into determ ning whether and how nuch of an

attorney’s fee should be awarded. Sexton v. Sexton, 125 S. W 3d

258, 272-273 (Ky. 2004). As in Sexton we do not know if the
court considered any of these factors. |1d. at 273. Considering
the great disparity in incone between Cheryl and Eduardo, it
woul d appear appropriate for attorney’s fees to be awarded after
consi deration of the factors explained in Sexton.

The judgnent of the circuit court is affirnmed on the
i ssue of the valuation of Eduardo’s share of Bl uegrass
Radi ol ogy. The judgnment of the circuit court with regard to
mai nt enance, allocation of marital debt, and attorney’s fees is
vacated and the case remanded for proceedi ngs consistent with
t hi s opi nion.

JOHNSON, JUDGE, CONCURS.

HUDDLESTON, SENI OR JUDGE, CONCURS | N RESULT.

BRI EFS FOR APPELLANT, BRI EF FOR APPELLEE
CHERYL GOVEZ:

Melinda G Ilum Dalton
Thomas W Ml er Sonerset, Kentucky
Cat esby Whodford
Susan Y. W Chun
Lexi ngt on, Kentucky
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