RENDERED: APRIL 8, 2005; 2:00 P.M
NOT' TO BE PUBLI SHED

Conmumuuealth Of Kentucky

@Court of Appeals

NO. 2004- CA-000418- MR

TRACY BACK APPELLANT

APPEAL FROM LETCHER CI RCU T COURT
V. HONCRABLE SAMUEL T. WRIGHT, 111, JUDGE
ACTI ON NO. 01-Cl-00449

GARY CORNETT, IN H' S CAPACI TY
AS LETCHER COUNTY JAI LER APPELLEE

OPI NI ON
AFFI RM NG

Kk Kk Kk Kk Kk
BEFORE: MANULTY AND TAYLOR, JUDGES; EMBERTON, SENI OR JUDGE.!
EMBERTON, SENI OR JUDGE: Tracy Back appeals the summary

di sm ssal of her claimfor damages for sexual harassnent all eged
to have been incurred through appellee’ s negligence in allow ng
a hostile work environment to exist at the Letcher County Jail.
Having carefully reviewed the record in the |ight nost favorable

to appellant, we find no basis for disturbing the decision of

! Seni or Judge Thomas D. Emberton sitting as Special Judge by assignnment of

the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



the trial judge and accordingly affirmthe judgnent in this
case.

Appel I ant Tracy Back instituted this action for
damages based upon the allegation that she was sexual ly harassed
by co-workers in the course of her enploynent as a deputy jailer
at the Letcher County Jail. Back alleged in her conplaint that
appel | ee, the Letcher County Jailer, had been placed on notice
that the work environnent at the jail was “patently offensive
and hostile” toward her and that appellee had allowed the
hostile treatnent to continue to the point that she was forced
to resign her enploynment in violation of KRS 344.040. 1In her
brief to this Court, Back identified the incidents underpinning
her claimas follows: 1) just prior to Thanksgi ving 2000,
fell ow deputy John Watt wal ked up her behind her while she was
booki ng an i nmate, grabbed her by the hair and said, "You stupid
bitch”; 2) on another occasion Watt | ocked her in the fenale
cell for approximately three hours because she refused to
relieve himin the control booth; 3) in May 2001, Watt and
anot her deputy jailer, while talking to a former inmate on a
speaker phone, began imtating a femal e voice, pretending to be
appel l ant, and insinuating that she was a | esbhian; and 4) on a
separate occasi on, Back was informed of a conversation in which
Watt and anot her deputy told a forner fenale i nmate that

appel | ant was gay.



In his notion for summary judgnent, appellee Cornett
argued that Back had failed to sustain her burden of setting out
a prima facie case of hostile work environment sexua
harassnent; that Back never formally conplained to Cornett prior
to filing this lawsuit that she found the work environnment at
the jail abusive; and that Back herself was disciplined severa
times for conduct which may have contributed to the creation of
an unprofessional work environnment at the jail. The summary
di sm ssal of Back’ s conplaint precipitated this appeal.

The standard by which this Court reviews appeals from

the grant of summary judgnent is clearly set out in Lewis v. B&R

Cor por ati on: 2

The standard of review on appeal when a
trial court grants a notion for sunmary
judgnment is “whether the trial court
correctly found that there were no genui ne
issues as to any material fact and that the
nmovi ng party was entitled to judgnent as a
matter of law.” The trial court nust view
the evidence in the |light nost favorable to
t he nonnovi ng party, and summary judgnent
shoul d be granted only if it appears

i mpossi bl e that the nonnoving party will be
able to produce evidence at trial warranting
a judgnment in his favor

The Lewis court points out that the party seeking sunmmary
di sposition bears the initial burden of establishing that no
genui ne issue of material fact exists and the burden then shifts

to the party opposing the notion to present “at |east sone

2 56 S.W3d 432, 436 (Ky.App. 2001).



affirmative evidence showi ng that there is a genuine issue of

fact for trial.”®

In order to prevail against a properly
supported notion for sunmary judgnent in a discrimnation case,
it is incunmbent upon the plaintiff to identify “cold hard facts”
fromwhich an inference of racial or sexual discrimnation can
be drawn.* Finally in this regard, because KRS 344. 040, the
pertinent provision of the Kentucky anti-discrimnation
statutes, closely mrrors simlar |anguage in Title VII of the

Federal Cvil R ghts Act, we reiterate the often-cited directive

of the Suprenme Court of Kentucky in Meyers v. Chapman Printing

Co., Inc.,” that federal anti-discrimnation caselaw should serve
as guidelines in interpreting Kentucky anti-discrimnation

| egislation. Wth these standards in mnd, we will undertake an
exam nation of the propriety of the trial judge s decision to
summarily dismss appellant’s conpl aint.

W first note the absence of any genuine issue as to
the facts alleged to have created a hostile work environnent at
the Letcher County Jail. Taking as true the incidents recited
by appel lant in support of her conplaint, we are convinced that
Back failed to set out a prinma facie case of sexual harassnent.

To successfully establish a cause of action predicated upon

*1d.

4 Kentucky Center for the Arts v. Handl ey, 827 S.W2d 697, 700-01 (Ky. App.
1991).

5840 S.W2d 814 (Ky. 1992).



hostile work environnent, a plaintiff nust denonstrate: 1) that
t he conduct in question was unwel cone; 2) that the harassnent
was based upon gender; 3) that the harassnent was sufficiently
pervasive or severe so as to “alter the conditions” of the
plaintiff’s enploynent; and 4) that a reasonabl e basis exists
for inmputing the conduct of a fellow enployee to the enployer.?®
It nmust be enphasized that not only nust the conduct be extrene
and based upon the plaintiff’s gender, it nust also pass the
test of objectivity. A determnation as to the existence of an
obj ectively hostile or abusive work environnent:

can be determ ned only by looking at all the

ci rcunst ances. These may include the

frequency of the discrimnatory conduct; its

severity; whether it is physically

threatening or humliating, or a nerely

of fensi ve utterance; and whether it

unreasonably interferes with an enpl oyee’s

wor k per f or mance. ’
A review of Back’s own testinony negates the existence of
several of these essential elenents.

We commence our discussion of appellant’s failure to
set out a prima facie case of sexual discrimnation by exam ning
each incident of alleged m sconduct individually. The first

al | egedl y-of f ensi ve conduct occurred just prior to Thanksgi vi ng

2000 when fellow deputy jailer John Watt came up behi nd

6 Meyers, 840 S.W2d at 821; Kauffrman v. Allied Signal, Inc., 970 F.2d 178 (6'"
Gr. 1992).

" Harris v. Forklift Systenms, Inc., 520 U.S. 17, 23 (1993).
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appel l ant while she was booking an inmate, pulled her hair and
stated, “You stupid bitch.” Appellant’s deposition testinony
i ndi cated that appellant had no i dea why Watt woul d have said
such a thing and that she sinply ignored the incident. Her
testinony inplies that at the tine, she ascribed no gender-based
content to the incident. It is also noteworthy that the hair-
pulling incident is the only conduct involving physical contact.
The second epi sode of allegedly harassi ng conduct
occurred when Deputy Watt | ocked appellant in the femal e cel
for approximately three hours. Appellant described that
incident as follows:
Q Ckay, what happened at Thanksgi vi ng?

A He had | ocked ne in the female cell for
approximately three—

Deputy Watt did?
Yes, for approximately three hours.

Q Ckay, now, what were you doing in the
femal e cell?

A Well, | had went in there to check
check on the femal es, and they want ed
me to set down and play a gane of cards
with them so | did.

Al'l right.
And—
Q Let nme interrupt you. Wile you are in

there, and I’massum ng that that’s
fine, that you could go in there—



MM hmm

—and play cards with them would the
cell door had to have been | ocked?

No. You have to push it shut.
kay.

O slamit shut. So we just had it, you
know, at the—t was just—you could stil
go in and out of it.

Ckay. No, but | guess what |’ m asking

is it okay for a deputy to be inside a

jail cell with inmates and not have the
door | ocked?

Yeah.

kay. And so then howdid it cone to be
| ocked? Did he cone by and—

He conme by and shut it, shut the door,
and I <+ couldn’t get out. And he cone
over the intercom they have got
intercons inside the cells, and he was
sayi ng, cussing at ne and just saying
stuff, and | said, “Let ne out.” |
said, “QOpen the door.” | said, “l’ve
got stuff |’ve got to do.” And, no, he
woul dn’t do it.

And so fromthe tinme that he | ocked the
door until you got out was three hours?

Appr oxi mat el y.
kay.

He had wanted ne to cone out, he'd
hol | er over the intercom and wanted ne,
bef ore he shut the door, wanted nme to
come out and set in the control booth
whil e he went upstairs and pl ayed poker
in the sheriff’'s office, and I wouldn’t
do it. So that would be the only reason
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| could think that he woul d have | ocked
me in there.

Thus, by appellant’s own interpretation of this incident, she
was not | ocked in the cell due to gender-based harassnent, but
because she would not conply with Watt’'s request that she
relieve himin the control booth.

The incidents which conme closest to constituting
harassnent gender-based di scrimnation are the two tel ephone
calls made by ot her enployees to fornmer inmates insinuating that
appel l ant was a | esbian and that she was attracted to the
inmates. Appellant stated that she heard the first conversation
in which Watt and anot her deputy had Rebecca Akers on the
speaker phone. Appellant believed from Akers’ slurred speech
that she was intoxicated on sonething. Fromappellant’s
description of the conversation, Watt was pretending to
i nper sonat e appel | ant and was engagi ng Akers in vul gar
conversation. Appellant stated that she inforned the deputies
that she did not believe that appellee Cornett would approve of
their conduct and then left the room A second incident
involving a simlar tel ephone call was reported to appellant by
anot her deputy and thus she was not actually present at the tine
the all egedly harassi ng conduct occurred.

Appel lant admts in her deposition that although she

reported these incidents to her inmediate supervisors accordi ng



to jail policy, she did not follow up to determne if the
supervi sors had actually infornmed appellee. Appellant also
acknow edged the fact that she never approached Cornett or

ot her county official with her conplaints of a hostile work
environnent at the tinme these incidents were occurring or at any
time during her enploynent.

Viewi ng these incidents in the |ight nost favorable to
appel l ant, we can construe only the tel ephone conversation with
Rebecca Akers as objectively constituting gender-based harassing
conduct. The hair-pulling episode and the incident in which
appel l ant was | ocked in the female cell were not, by appellant’s
own assessnent, gender-based conduct. Because appellant did not
actual ly hear the second tel ephone call, it has |limted wei ght
in establishing the severity of the harassing conduct. It nust
al so be enphasi zed that not all offensive or unprofessiona
conduct rises to the | evel of gender-based harassnent. |In fact,
it is our opinion that no reasonabl e person could find the
admtted conduct at the jail, including conduct of appellant
hersel f, anything other than offensive, crude, and utterly
unprof essional. Nevertheless, what is lacking in this record is

evi dence of a pattern of gender-based conduct so pervasive and

severe as to have interfered with the conditions of appellant’s
enploynment. It was not until after appellant I|eft her

enpl oyment, based upon her perception that she had been denoted
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and was not receiving the same nunber of work hours that she
previously enjoyed, that she brought her claimof a hostile work
environnment to the attention of the person in the best position
to remedy the situation, appellee Gary Cornett. Noticeably
| acki ng from her deposition testinony is any indication that
appel lant left her enpl oynent because of the hostile
envi ronment .

W view the Akers’ tel ephone call as the sol e episode
in this case fromwhich a reasonabl e person could draw an
i nference that gender-based ani nus was | evel ed at appel | ant.
And as a single incident, it utterly fails the test for the

exi stence of a hostile environnment set out in Faragher v. Gty

of Boca Raton:® that “‘sinple teasing , offhand coments, and

i solated incidents (unless extrenely serious) will not anmount to
di scrimnatory changes in the ‘terns and conditions of

enployment.’” I n explaining the application of this test to a
particul ar case, the United States Suprene Court reiterated its
conclusion that to be actionable “a sexually oriented

envi ronment nust be both objectively and subjectively offensive,
one that a reasonable person would find hostile or abusive, and

one that the victimdid in fact perceive to be so.”® This

requires that trial courts examne the totality of the

8 524 U.S. 775, 788 (1998).

°|d. at 787-88.
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ci rcunst ances, the frequency of the conduct, whether it is

physically threatening or humliating, and whether it in fact

interferes with an enpl oyee’s work perfornmance:

These standards for judging hostility are
sufficiently demanding to ensure that Title
VI1 does not becone a “general civility
code.” Properly applied, they will filter
out conplaints attacking “the ordinary
tribulations of the workplace, such as the
spor adi c use of abusive | anguage, gender -
rel ated j okes and occasi onal teasing.”

.o We have nmade it clear that the conduct
nmust be extreme to anount to a change in the
terms and conditions of enploynent, and the
Courts of Appeals have heeded this view
[Citations omtted. ]

Viewing the totality of the work environnent at the

Letcher County Jail fromthe perspective of appellant’s own

t esti nony,

we find that she cannot neet the Faragher criteria

for an actionabl e cl ai m based upon hostile work environnent.

Accordingly, we affirmthe sunmary di sm ssal of her conplaint.
Al'l Concur.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Jonah Stevens C. Thomas Hectus
Pi kevill e, Kentucky Randal | S. Strause
Loui svill e, Kentucky
1 d. at 788.

-11-



