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BEFORE: COMBS, CH EF JUDGE; DYCHE AND KNOPF, JUDGES.
DYCHE, JUDGE: The Jefferson G rcuit Court dism ssed Steven
Cary’'s personal injury claimagainst Mchael S. Cox, apparently
due to Cary’'s failure to abide by an order of the court to
appear for a physical exam nation by a physician of Cox’'s
choice. Because the trial court failed to nmake any fi ndi ngs
supporting its order, we vacate and renmand.

Cary’s conpl ai nt against Cox was filed in May of 2002.
Routi ne di scovery progressed, and trial was set for Septenber 9,

2003. Prior to that date, the judge of the division in which



the matter was pending retired, and counsel for Cary “presuned”
for sone reason that the trial would be cancelled, so he advised
Cary not to nmake the trip fromhis home in Texas to Louisville
at that tine.

On Septenber 9, 2003, trial was reschedul ed for
January 27, 2004; counsel, in open court, made certain
agreenents concerning pretrial matters in the case, including
the identity of expert witnesses. Counsel for Cary thereafter
nmoved the court to be allowed to change the agreenent; the tria
court agreed, and then counsel for Cox sought permi ssion to
engage in further discovery to counter the additional w tness
for Cary.

On Novenber 13, 2003, counsel for Cox wote counse
for Cary scheduling a nedical exam nation of Cary for Decenber
17, 2003, in Louisville, and for a deposition of that exam ning
doctor for January 8, 2004. Counsel for Cary nmade no objection
and took no action until counsel for Cox noved the court to
order Cary to appear at the doctor’s office for the exam nation.
On Decenber 15, 2003, the court conducted a hearing on that
notion and entered an order for Cary to appear for the
exam nation, as previously notified, on Decenber 17, 2003.

Cary failed to appear, and Cox noved for dism ssal. The court

granted the notion, and this appeal followed.



Cary argues to this court that the trial court abused
its discretion in dismssing his action. Cox, of course, argues
that the sanction was richly deserved. Unfortunately, the tria
court made no findings underpinning its order, and the videotape
of the hearing on the notion to dismss is not in the record, so
we are unable to determ ne the question presented.

In G eathouse v. Anerican National Bank and Trust Co.

796 S.W2d 869 (Ky.App. 1990), this Court faced a simlar
circunstance. The defendant failed to answer interrogatories
and produce certain docunents, and the court issued an order for
conpliance, which went unheeded. The trial court granted the
plaintiff a default judgnment, making no supporting findings, and
t he def endant appeal ed.

W will first exam ne the propriety of
the default judgnment itself. It is
unquestioned in these circunstances that the
standard of review on appeal of sane is
whet her it was an abuse of discretion by the
trial judge. Nowi cke v. Central Bank &
Trust Co., Ky.App., 551 S.wW2d 809 (1977).
See al so Natural Resources and Environnent al
Protection Cabinet v. WIllians, Ky., 768
S.W2d 47 (1989).

This di scretion, however, is not
unbridl ed, but must rest upon a finding of
willful ness or bad faith on behalf of the
party to be sancti oned. Now cke, supra, at
810. Such behavi or has al so been
characteri zed as possessing "a consci ousness
and intentional failure to conply with the
provisions [of the Cvil Rules.]"




W are aware of the deference due the
trial court's findings. CR 52.01. In this
case, however, we have no such findings, and
are unable to discern the precise reason for
i mposition of the ultinmate sanction upon
appel l ant; we nust therefore vacate the
judgrment and remand for findings by the
trial court. The preferred course of
conduct would be for the trial court's
di sm ssal under these circunstances to be
"acconpani ed by sone articulation on the
record of the court's resolution of the
factual, legal, and discretionary issues
presented.” Quality Prefabrication, Inc. v.
Dani el J. Keating Conpany, 675 F.2d 77, 81
(3d Cir. 1982). This should not be overly
burdensone to the trial court, and wll
assi st in nmeaningful appellate review. See
CR 52. 01.

The reasons for desiring sone
articulation of the bases for
deci si on have special inportance
in this context. Wen such a
severe sanction is inposed, values
of consistency and predictability,
reviewability, and deterrence,

out wei gh the val ues of econony and
efficiency that nay be pronoted by
allowi ng inarticul ate deci si ons.

Quality Prefabrication, supra, at 81
(citation omtted).

Then, if appealed, the trial court's
decision may nore intelligently be exam ned.

Among the factors to be consi dered
in review ng the inposition of
sanctions for an abuse of

di scretion, the appellate court
shoul d consider: (1) whether the
adversary was prejudiced by the

di sm ssed party's failure to
cooperate in discovery, (2)

whet her the dism ssed party was
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warned that failure to cooperate
could lead to dismissal, and (3)
whet her | ess drastic sanctions
wer e i nposed or considered before
di sm ssal was ordered.

Tayl or v. Medtronics, Inc., 861 F. 2d

980, 986 (6th Cir. 1988) (citation omtted).
It has also been stated that "if a party has
the ability to conply with a discovery order
and does not, dismssal is not an abuse of

di scretion.” Regional Refuse Systens, Inc.
v. Inland Reclamation Co., 842 F.2d 150, 154
(6th Cr. 1988).

796 S.W2d at 869-870. We remand to the Jefferson Crcuit Court

for appropriate action in accordance with G eathouse.
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