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BEFORE: HENRY AND VANMVETER, JUDGES; M LLER, SENI OR JUDGE. ‘!
VANMETER, JUDGE: Appellants, Barbara Porter and the Estate of
Andy Bolen,? bring this appeal from an August 8, 2003, judgment

of the Knott Circuit Court. W reverse and renand.

! Senior Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
Kent ucky Revi sed Statutes 21.580.

2 The Estate of Andy Bolen is named a party to this appeal. W note that an
estate is not a legal entity, and no representative of the estate was nanmed
in the notice of appeal. See Turner v. Seale, 298 Ky. 403, 182 S.W2d 953
(1944). W consider this inmaterial inasnmuch as Barbara Porter succeeded to
the sole ownership of the property in question under a survivorship deed.
The Estate of Andy Bolen is not inplicated in these proceedings.



In 1994, appell ee Jackie Bolen (Jackie) conveyed a
plot of land in Knott County, upon which four rental trailers
were |l ocated, to his sister, Mabel Bolen (Mbel); her husband,
Andy Bol en (Andy); and their daughter, Barbara Porter (Barbara).
The conveyance was nmade “with rights of survivorship.”

The transaction was evi denced by three docunents
prepared by a | ayperson and dated April 5, 1994. First there
was a deed of conveyance, signed by Jackie only, stating a
consi deration of $25,000 for the land and trailers. Next there
was a “ CONSI DERATI ON STATEMENT, ” signed by all parties, also
reflecting a value of $25,000.00 for the land and trailers.?
Finally, there was an installnment “Sale Contract Agreenent,”
signed by all parties, providing for the sale of the Iand and
trailers for $55,000. The agreenent specifically provided as
foll ows:

To Whom This May Concer n:

This sale contract agreenent is between Jack

Bol en, Hi ndman, Kentucky and Andy and Mabel

Bol en —- Barbara A. Porter 2330 St. Lucie

Blvd., Fort Pierce, Florida.

This sale agreenent is in the total anount

of $55, 000. 00, payabl e including principa

and interest at $500.00 per nonth or

$6, 000. 00 per year. This contract begins on
June 5, 1994 and ends on August 5, 2003.

3 Presumably this separate docunent was intended to conmply with KRS 382.135
(requiring a deed to contain a statenment of the full consideration and the
signatures of all parties).



The paynents are to be nade payable to Jack
Bol en and if sonething shoul d happen that he
woul d decease then the remaini ng anount
woul d be paid the same way to Phyllis

Robi nson until the balance is paid; as |ong
as they are still living together at the
time of his Jack Bolen’s death. |If Phyllis
Robi nson is not with Jack Bol en at that
time, then this sale agreenent is paid in
full and no renai ning bal ance woul d be due
to any of his descendants.

If at any tine the Bolen's or Ms. Porter
decided to sale [sic] then Jack Bol en woul d
have first opposition [sic] of refusal for
pur chase.

This sal e agreenent of contract is on the
property | ocated beside the Carrie, Kentucky
Post Ofice, recorded in the Knott County
Court House, Hi ndman, Kentucky in record
book nunber 169 and page nunber 587 dated
5/5/94 [sic].

This contract is signed and agreed upon this
5 day of April 1994.

The deed and the consideration statenent were recorded on Apri
5, 1994, although the sale contract agreenent was not recorded
until August 27, 1997. Wiile the docunents at first glance
appear somewhat contradictory, it is apparent fromthe

install nent sale contract agreenent that the principal anount
was $25, 000, while the interest payable over the nine year and
two month period of the |oan total ed $30,000, with the principa

and interest payable in equal nonthly installnents of $500.4

4 As this matter is to be remanded to the Knott Circuit Court, it would seema
sinple matter by neans of an anortization schedule to calculate the principal
retired by Andy and Mabel Bolen prior to the default.



Neit her the deed nor the installnment sale contract
agreenent expressly retained a |ien upon the property, or
contai ned any provision for default. |In fact, neither docunent
contai ned any reference to the consequences of failing to pay
the nonthly install nents.

On May 1, 1995, Barbara filed a Chapter 7 bankruptcy
petition and |isted Jackie as a secured creditor.® The
bankruptcy court treated the Knott County transaction as a
secured transaction and proceeded accordingly. Upon review ng
Jacki e’ s claimagai nst Barbara s undivided one-third
survivorship interest in the Kentucky property, the trustee
apparently found that the asset was of no benefit to the
bankrupt estate and entered an order of abandonnent. This
removed the Kentucky property fromthe inpact of bankruptcy and
permtted Jackie, in the event of default, to proceed agai nst
the property in rem?® The bankruptcy court ultimately di scharged
Barbara fromall personal liability.’

Mabel died on April 5, 1999. Andy died on Cctober 7,

2001, after commrencenent of this action. Bar bara t herefore was

®11 U.S.C. A § 506 (VWest 2004).

6 Cf. Inre Keller, 229 B.R 900, 903 (Bankr. S.D. Chio 1998) (upon abandonnent
of real property, creditor could take all proper in remactions relating to
the property in state court, including prosecution of a foreclosure action).

711 U.S.C.A § 524(a)(West 2004).



| eft as the sole owner of the land and trailers by operation of
t he survivorshi p deed.

As the paynents had fallen into default, Jackie filed
an action in the Knott Crcuit Court on February 17, 2000,
seeking a judgnent for the bal ance due. After the action was
amended to assert the equitable claimof reconveyance,?® the
circuit court acted within its equitable power and ordered a
reconveyance. Barbara brings this appeal.

Bar bara argues that the trial court |acked equitable
jurisdiction to order reconveyance of the property. As support,
she raises the doctrine of nmerger, Jackie’'s failure to retain a
lien, and her discharge in bankruptcy fromliability for the
debt .

More specifically, Barbara clains that the sale
contract agreenent nerged into the deed of conveyance. Wile it
is well established that prior negotiations will nerge into a
deed of conveyance, ® here the trial court made the factua
finding that the sale contract agreenent was not executed prior
to the deed of conveyance, and that the parties’ nutua
under st andi ng was that the purchase price was to be paid over
nine years and two nonths. The evidence in the record supports

the trial court’s finding. Monthly paynents provided in the

8 CR 18.01.

° See Borden v. Litchford, 619 S.W2d 715 (Ky.App. 1981).



agreenent did not commence until two nonths after the docunents
wer e executed and the deed and consi deration statenment were
recorded. Further, the agreenent, which refers to the book and
page at which the deed was recorded, was not itself recorded
until sonme years after the deed. Cdearly, the docunents should
be interpreted together in determning the parties’ intentions.®
We therefore find no nerit in Barbara s claimof nerger.

Next, it is true, of course, that because of her
di scharge i n bankruptcy, Barbara can have no personal liability.
However, the trial court clearly erred by concluding that Jackie
“was not secured, as he did not file any lien or other security
interest with the Knott County Court Clerk’s Ofice.”
Long- st andi ng Kentucky case law is that as between vendor and
vendee, a vendor has a lien on granted prem ses for the unpaid
purchase noney even if no lien was expressly reserved in the
deed. ! So, as regards Barbara, who was a party to the deed and
the sales contract, Jackie retained a |ien on the property by

operation of |aw for the unpaid purchase price.

10 See Swinney v. Davidson, 292 Ky. 110, 113, 166 S.W2d 41, 42 (1942).

11 See, e.g., Cawood v. Cawood’s Admix, 285 Ky. 201, 147 S.W2d 88, 92 (1940);
Conmmonweal th Life Ins. Co. v. Eline, 274 Ky. 539, 119 S.W2d 637, 639 (1938);
Starbird v. Blair, 227 Ky. 258, 12 S.W2d 693, 696 (1928); Brown v. Ferrell
83 Ky. 417, 419 (1885). While not necessary to our view of this case,
authority exists that the filing of the sales contract show ng unpaid

consi deration, prior to any conveyance by the vendee, serves as notice to
third parties of the vendor's lien. Bailey v. Southern Ry. Co., 112 Ky. 424,
429, 60 S.W 631, 633 (1901).



Bar bara argues that Jackie admtted at the hearing
that he had no lien on the property. Jackie's testinony on this
i ssue, however, was |limted to the foll owi ng exchange between
Jacki e and Barbara’'s counsel:

Q Al right. D d they —did Barbara or
her father, Andy, or her nother, Mabel, sign
a nortgage?

A No, no nortgage.

Q And in the deed that | showed you,
Exhi bit Nunmber 2, is there any |anguage in
there saying “I retain alien on this
property?”

A No, no lien on the property.
Q Al right. And | believe | would be

correct to say there is not a lien on the
title to those trailers either, is that

correct?

A No, they ain’t no lien onit. | just
ain"t been paid for it. | worked hard for
t hat .

As recognized by the trial court, this testinony goes
to the issue of whether an express reservation of a lien exists
of record in the Knott County Clerk’s office, either on the face
of the deed, on a nortgage, or on a certificate of title.
However, the testinony cannot be characterized as constituting a
judicial adm ssion that the transaction resulted in no lien on
the property. As previously noted, the vendor’s lien in favor

of Jackie with respect to the purchasers’ interests in the



property arose by operation of |aw, notw thstanding that the
deed appeared absolute on its face and no nortgage was signed.
The trial court’s second error was its decision to
order reconveyance of the property to Jackie, free and cl ear of
Barbara s equitable claimfor the portion of the purchase price
whi ch her parents and/or she paid. Under Sebastian v. Floyd, ?
the seller’s renedy upon default in paynent of the purchase
price is a foreclosure conducted under the auspices of KRS
Chapter 426. Even if Barbara has no personal liability as
regards the unpaid installnments of the purchase price, the
property is still subject to the vendor’s lien. As stated by
t he Kentucky Suprenme Court in Sebastian:

There is no practical distinction between
the | and sale contract and a purchase noney
nortgage, in which the seller conveys |ega
title to the buyer but retains a lien on the
property to secure paynent. The significant
feature of each device is the seller's

fi nanci ng the buyer's purchase of the
property, using the property as coll ateral
for the | oan.

Where the purchaser of property has given a
nort gage and subsequently defaults on his
paynents, his entire interest in the
property is not forfeited. The nortgagor has
the right to redeemthe property by paying
the full debt plus interest and expenses
incurred by the creditor due to default. In
order to cut off the nortgagor's right to
redeem the nortgagee nust request a court
to sell the property at public auction. See
Lewi s, Reeves, How the Doctrine of Equitable

12 585 S.W2d 381 (Ky. 1979).



Conversion Affects Land Sal e Contract

Forfeitures, 3 Real Estate Law Journal 249,

253 (1974). See al so KRS 426. 005, 426.525.

From the proceeds of the sale, the nortgagee

recovers the anmount owed himon the

nortgage, as well as the expenses of

bringing suit; the nortgagor is entitled to

t he bal ance, if any.?!
Wil e this case technically involves neither a |land sale
contract nor a deed with a nortgage, no reason exists for
treating the instrunents herein any differently than those types
of instrunments in which a seller’s renedy is a forecl osure under
KRS Chapter 426.

For the foregoing reasons, the judgnent of the Knott
Circuit Court is reversed, and this matter is remanded for
proceedi ngs consistent with this opinion.

HENRY, JUDGE, CONCURS

M LLER, SENI OR JUDGE, DI SSENTS AND FI LES SEPARATE
OPI NI ON.

M LLER, SENIOR JUDGE, DI SSENTING It seens to ne the

guestion before us upon review of the chancellor's order of

13 585 S.wW2d at 383.

14 See KRS 426.005(1) (“[i]n an action to enforce a nortgage or lien, judgment
may be rendered for the sale of the property . . . "). Wile the circuit
court has broad powers in equity to fashion a remedy out of genera

consi derations of right and justice as applied to the relation of the parties
and the circunstances of their dealings, see Gabbard v. Watkins, 280 Ky. 257
133 S.W2d 54 (Ky. 1939), a court should not resort to equitable renedies
when adequate | egal remedies are available. See Winderlich v. Scott, 242 Ky.
481, 486, 46 S.W2d 753, 755 (1932) (court stating that “so long as the | aw
provi des an adequate renedy, equity has no right to interfere. It nust
therefore appear that the | egal renedy is inadequate before a court of equity
will afford relief . . . ).



reconveyance i s not what may be done but what shoul d be done.
When we review the act of a chancellor, we stand in his shoes,

and review the record for ourselves, de novo. Stephenson v.

Burton, 246 S.W2d 999, 1000 (Ky. 1951). It is true, however,
that as to findings of fact we give deference under Kentucky
Rules of G vil Procedure (CR) 52.01, and such will not be

di sturbed unless clearly erroneous. Price v. Pike, 458 S. W2d

440, 442 (Ky. 1970).

The record is clear that Jackie retained no |lien on
the property. As such, the chancellor's findings of fact on
that issue are to be given deference. Jackie initially sought
paynent of the bal ance due; then sought the equitable relief of
reconveyance. Wthout a lien and no adequate renmedy at |aw, |
am of the opinion that the chancellor acted correctly in
ordering the equitable renedy of reconveyance. The chancell or
was only rem ss in not recognizing Barbara's equity in the
property, if any she has. | would remand, therefore, only for
consi deration of her equity.

This is a famly matter which can best be adjudi cated
by the wi sdom of the chancellor in assigning the respective
equities in the property. The sale and transfer of the property
was a | ess than armi s-length transaction, with little or no
negotiation as to the terns and conditions of the transfer. It

was a fam|ly matter designed to extricate a sibling from an

-10-



unhappy situation. Jackie required no down paynent, and because
of rental income fromthe trailers the transacti on was
essentially self-1iquidating.

It is undisputed that Jackie's sister, Mabel, called
himat three o' clock one norning asking “are you going to let ne
have these trailers so | won’t have to die down here in this
hole in Florida . . . you know you ain't going to let ne die
down here in this hole.” Touched by her enotional distress,
Jackie returned her call within an hour and advi sed her that she
could have the trailer-park for $55,000.00, “in order to get her
out of Florida.” Jackie asked Mabel how nuch she coul d pay, and
he accepted her offer of $500.00 by the fifth of every nonth,
whi ch amount was paid by Mabel and her husband Andy for nore
than three years.

This is a sad and unfortunate end to the natura
devotion of an uncle to his sister and her famly. 1In a time of
need he cane to their aid, conveying his small trailer-park to
them thus providing themw th a neager inconme and a hone.
Fol l owi ng the unfortunate circunstances of two deaths and a
bankruptcy, Jackie was forced to seek the equitable relief of a
reconveyance of the property. In defense, Jackie' s niece
Barbara (the sole survivor of the original transaction) clained
entitlenment to the property with no obligation to conplete

paynent by reason of her bankruptcy. Neither party sought the

-11-



ill-afforded expense of a judicial sale of the trailer-park
which would only result in a casting of the property outside the
Bolen famly.

There is little doubt in nmy mnd that the parties
entered into this vague and unartful transaction w thout aid of
counsel in an effort to save noney. Had they enployed counsel,

t he transaction woul d doubtl| ess have been handled in one of two
ways. First, the purchasers woul d have executed a series of
prom ssory notes. Jackie would have retai ned a purchase noney
lien in the deed of conveyance to secure paynent of sane. O, a
second net hod woul d have been for a sale on an "installnent |and
sales contract” with Jackie retaining legal title pending
paynment of the installnments. |In either case, the purchaser
woul d have acquired an equity in accordance wi th paynents nade.

Under such circunstances, the legal renedy for
Barbara's default would have been a breach of contract action by
Jackie and potentially the forced sale as concluded by the
majority opinion that would result in both parties getting
credit for their respective interests. The parties' actions in
this transaction did not follow either of the above alternative
|l egal routes. Wth no |l egal renedy such as that above, it is a
classic case for equity to intervene.

In concluding that an adequate | egal renedy exists,

forecl osing an equitable renedy, the majority opinion | eaves no

-12-



option to Jackie and Barbara but a judicial sale of the
property, sonething neither has sought.

It will serve no useful purpose to either of these
parties to sell the property and divide the equities, where no
lien existed and the parties did not seek enforcenent of the
default through judicial sale. The equities should be
determ ned without sale. It seens to ne sale should be avoi ded

if at all possible.

BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
Martin L. Osborne Adam P. Col lins
Prest onsburg, Kentucky H ndman, Kent ucky
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