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BEFORE: BARBER, HENRY, AND JOHNSON, JUDGES.
HENRY, JUDGE: The Appellant, Carlos Howell, filed a conpl aint
alleging premses liability and personal injury in Cctober of

2000. Howell also prosecuted a worker’s conpensation claim

! Judge Pai sl ey denied the Mdtion for Reconsideration and was the judge of
record at the time of filing of the appeal. Judge Laurance B. VanMeter
presided in the case until his election to the Kentucky Court of Appeals.



arising fromthe sanme injury against a conpany that is not a
party to this case.

Howel | s activity in the case consisted of filing
witten discovery requests in May of 2001 and responding to sone
di scovery requests in February of 2002 following a Mdtion to
Conpel by Verizon

Pursuant to CR? 77.02(2), the trial court issued a
Notice to Dismiss in August of 2003 due to Howell’s failure to
prosecute the case. On August 29, 2003, the trial court held a
hearing on the proposed dism ssal, and entered an order allow ng
Howel | sixty days in which to take affirmative action in the
case or face dism ssal with prejudice. Upon the expiration of
the sixty-day period Howell filed a request for an additiona
sixty days. The trial court denied the request and entered an
order granting the dism ssal of the action with prejudice.

Howel | appeal ed, citing abuse of discretion by the trial court
j udge.

Howel | correctly notes that dism ssal of an action

with prejudice is a severe sanction, and that it “should be

resorted to only in the nost extrenme cases.” Polk v. Wnsatt,

689 S. W2d 363, 364-365 (Ky. 1985). However, there are
ci rcunst ances where the “effective adm nistration of justice”

demands at | east reasonable conpliance with the Cvil Rules.

2 Kentucky Rules of Civil Procedure.



Naive v. Jones, 353 S.W2d 365, 367 (Ky. 1961). Therefore

di sm ssal of an action in sone situations may be the best

remedy. G eathouse v. Anmerican National Bank and Trust Co., 796

S.W 2d 868, 870 (Ky.App. 1990). The standard for review ng
these dism ssals is whether the trial court abused its

di scretion. G eathouse, supra, at 870.

In the case of Ward v. Housman, 809 S.W2d 717 (Ky.

App. 1991), this court adopted a six factor test derived from
the United States Court of Appeals for the Third Crcuit’s

deci sion in Scarborough v. Eubanks, 747 F.2d 871, 875-878 (3'°

Cr. 1984). The six factors are: the history of dilatoriness,
the extent of the party’s personal responsibility, the extent to
which the attorney’ s conduct was willful and in bad faith, the
nmeritoriousness of the underlying claim the anobunt of resulting
prejudice to the other party, and the availability of
alternative sanctions.

As for dilatoriness, there is a well docunented
hi story of unnecessary delays in this case. After receiving a
notice of dismssal fromthe trial court, Howell asked for sixty
days to take action. Upon the expiration of this reprieve,
Howel | 's only action was to ask for an additional sixty days.

W will take the factors of personal responsibility
and whether the attorney’s behavior was willful and in bad faith

as a single subject. The litigants disagree on who exactly is
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responsi ble for the dilatoriness present in this case. Howell’s
attorneys accept the blanme for the delay, arguing that their
client should not suffer for their actions. Verizon argues that
Howel |l is largely to blane, citing its own difficulty in
contacting M. Howell as the reason for sone of the delay. It

al so notes that the client has two attorneys whose conbi ned
efforts shoul d have been sufficient to prosecute this litigation
ina tinely manner.

In any event the record supports the concl usion that
t he conduct of the attorneys was willful and that Howell hinself
was partly responsible for the delay. As noted in Gorin v.
Gorin, 292 Ky. 562, 167 S.W2d 52, 55 (1943):

A litigant may not enploy an attorney and

t hen wash his hands of all responsibility.

The | aw demands the exercise of due

diligence by the client as well as by his

attorney in the prosecution or defense of

[itigation.

As for the nmeritoriousness of the case, Howell has
given us little to go on. \Verizon argues that the claimnmnust be
of conparatively little nerit since Howell failed to put nuch
effort into the prosecution of this case while sinultaneously
litigating the worker’s conpensation claimto its concl usion.

The prejudice to Verizon results fromthe difficulty

of preparing a defense years after the incident. Wtnesses



woul d be difficult to |ocate and evi dence may have been
m spl aced or destroyed.

The final factor for reviewis the availability of
alternative sanctions for the offending party. The Cvil Rules
provi de several alternative and | ess drastic sanctions.

However, which of these sanctions to enploy is primarily within
the trial court’s discretion. W are not to substitute our
judgnment for that of the trial court unless that discretionis
abused. The fact that Howell failed to prosecute this case even
after being given a sixty day extension of tine to do so,
supports the trial court’s deci sion.

Reviewing all the factors, we find no abuse of

discretion. W affirm
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