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BEFORE: GUI DUGLI AND TAYLOR, JUDGES; EMBERTON, SENI OR JUDGE.'!
EMBERTON, SENIOR JUDGE: This case arose over a dispute

regardi ng a debt owed by Kenneth Price, now deceased, to Morris
R Townsend, al so deceased. The circuit court found that there
was no material issue of fact and entered a judgnent in favor of

Mrris's widow, Connie Townsend, in the anount of $34,078.37

! Seni or Judge Thomas D. Emberton sitting as Special Judge by assignnment of

the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



payable with interest.? The appellants contend that there are
material issues of fact precluding summary judgnent. W
di sagree and affirmthe circuit court.

Kennet h and Joyce Price leased to Morris and Joel C
Rich the right to mine coal fromtheir property. The |ease
provided that if after the second year of the | ease no coal was
m ned, Morris and Rich would pay five dollars per acre per annum
as an advanced royalty. After the execution of the |ease, the
Prices received a demand for paynent of a |loan for which the
| eased property was collateral. Kenneth and Mirris di scussed
Kenneth's financial situation and Mdrris agreed to | oan Kenneth
$34,000. There was no prom ssory note or any other witten
docunent executed pertaining to the | oan.

Morris died in June, 1991. In accordance with the
| ease provisions, Connie Townsend and Rich paid a $2, 305
advanced royalty paynent to Kenneth but no further paynents have
been made and no coal has ever been mned fromthe property.

Followi ng Morris’ death, Connie confronted the Prices
regardi ng the $34, 000 and demanded paynent. The Prices did not
di spute that the noney was owed, but contended that the debt was
to be repaid fromcoal royalties. Connie disputed that this was
to be the nethod of paynent and conmenced this action to coll ect

the debt. In April 2000, a trial was held that resulted in a

2 Athough entitled an “order”, it recites that it is before the court on
Townsend’ s notion for summary judgnent.
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hung jury. Subsequently, Connie filed a notion for sunmary

j udgnent and a hearing was held on February 2, 2001. On January
22, 2004, the circuit court granted Connie’'s notion and awar ded
her $34,078.37 with interest to accrue at the rate of 9.24% from
June 29, 1993.

The Prices contend that the circuit erred in entering
sumary judgment because there are naterial issues of fact.® In
response, Connie contends that the Prices agreed to subnit the
case to the trial court for decision on the record and,
therefore, they are precluded fromarguing that a material issue
of fact exits.

It is inpossible for this court to afford neani ngful
review to either contention. Although this case was tried
before a jury and the court relied, in part, on the evidence
presented at the trial when considering the summary judgnent
notion, the trial record is not included in the record on
appeal. And the record that is before this court indicates that
there is a video tape of the summary judgnent hearing, but it is
not included in the appellate record. The burden is on the
appel l ant to assure that the appellate record is conplete and if

the record is inconplete, the review ng court nust assune that

3 Steelvest, Inc. v. Scansteel Service Center, Inc., 807 S.W2d 476, 480 (Ky.
1991).




the onmitted portions support the trial court’s order.* Because
the record is inadequate for this court to determ ne whet her
there exists a material issue of fact, we nust presune that the
evi dence presented at trial supports the circuit court’s finding
that there is none.

The sunmary judgnment is affirned.
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4 Commonweal th, Dept. of Highways v. Richardson, 424 S.W2d 601 (Ky. 1967).
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