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BEFORE: DYCHE, KNOPF, AND M NTON, JUDGES.
M NTON, JUDGE: As we directed on remand in an unpubli shed

opi nion in Johnson v. Commonweal th,® the circuit court conducted

an evidentiary hearing in Corey L. Johnson’s pending RCr? 11.42
motion on the limted i ssue of whether defense counsel discussed

a potential extrene enotional disturbance (EED) defense with

1 2002- CA-000384- MR, rendered March 28, 2003.

2 Kentucky Rules of Criminal Procedure.



Johnson before his guilty plea and whet her any actual prejudice
occurred shoul d defense counsel’s perfornmance be deened
deficient. |In the order that followed, the circuit court denied
Johnson’s notion for RCr 11.42 relief, finding that defense
counsel had indeed discussed an EED defense with Johnson before
the guilty plea and that there was no evidence that defense
counsel’s performance was deficient. Johnson has appeal ed from
that ruling. W affirm

On Septenber 12, 2000, Johnson entered an Al ford plea
to second-degree assault, first-degree escape, resisting arrest,
tanpering with physical evidence, and being a second-degree
persistent felony offender. He was sentenced to a naxi num of
13 years’ inprisonnent. Less than eight nonths |ater, he filed
an RCr 11.42 notion to vacate the sentence based on ineffective
assi stance of counsel, lack of evidence, and doubl e jeopardy.
The circuit court denied the notion without a hearing, stating
that the guilty plea colloquy established that Johnson had not
been prejudiced by counsel’s representation.

On appeal, we affirnmed the circuit court’s denial of
relief on numerous ineffective assistance of counsel issues
surrounding the guilty plea. But we vacated the dism ssal order
and remanded the case to the circuit court for an evidentiary
hearing on a single issue. W held that “an evidentiary hearing

is necessary to provide further information on counsel’s

-2



performance, i.e., whether he discussed a potential extrene
enoti onal disturbance defense with Johnson and counsel’s
handling of this issue, and any actual prejudice should defense
counsel ' s perfornmance be deermed deficient.”?

On remand, the circuit court conducted the evidentiary
hearing as directed. It consisted of testinony from Johnson's
def ense counsel at the tine of the plea, Edward Kozi boski; from
Johnson hinself; and fromthe arresting police officer, WIIliam
Hut chi nson

Contrary to the allegations made in Johnson’s notion
t hat Kozi boski never advi sed hi mabout the EED defense, the
circuit court found that Johnson admtted twi ce in testinony
during the evidentiary hearing that Kozi boski discussed the
EED defense with himbefore the guilty plea. According to
Johnson, Kozi boski ruled out EED as a viable trial defense.

Kozi boski testified that he did not renenber the
specific details of his defense of Johnson. But he al so
testified that he was famliar with the penalty ranges of the
crimes to which Johnson pled guilty; and at the tinme of his
def ense of Johnson, he was famliar with the defense of EED and
had had cases where it was used as a defense. Koziboski also
testified that it was his practice to have detail ed di scussions

with clients about the facts of the case and that his know edge

3 Johnson v. Comonweal t h, supra.
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of the facts was based on what the clients told him on
i ndependent investigation, and on discovery. He based his tria
strategy and ultimte recommendati on to Johnson to pl ead based
on the facts as he knew themto be.

The order also recited the follow ng version of the
facts from Hutchi nson:

He testified as he was driving on

Interstate 65 traveling, he noticed a

not orcycl e entering the highway froman on
ranp. Hutchinson testified the notorcycle
had i ncreased to a speed of approxi mately
110 nph. He stopped the notorcycle and got
out of the car and proceeded to question the
driver (Johnson). Hutchinson asked Johnson
if he had a notorcycle license. Johnson
stated he did not and Hutchi nson placed him
under arrest. Hutchinson placed one
handcuff on Johnson. Johnson then refused
to give himhis other hand. Hutchinson

pl aced hi munder a wist |ock and radi oed
for help. Hutchinson continued to negotiate
wi th himand Johnson continued to attenpt to
break free. Hutchinson then sprayed Johnson
in the face with mace. Although initially

t he mace had no effect Johnson fell on the
ground. Hutchinson | oosened his hold on
Johnson who broke free and returned to his
not orcycle. Hutchinson ran to the

not orcycl e and sprayed hima second tine

Wi th mace. Hutchinson pushed the

not or cycl e, knocki ng Johnson and the
not or cycl e down. Johnson got up and reached
toward a bl ack pouch on the notorcycle.

Hut chi nson wal ked over to himand testified
t he next thing he renenbered was his face
was bl eeding and he was sitting in his
police car talking on the radio. Hutchinson
stated he did not use any racial slurs
during the incident. Hutchinson stated the
injuries he sustained fromthe incident were
that both of his eyes were black, his nose
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was shattered and his cheekbone was

fractured. He testified he was on | eave for

approxi mately two nonths while he recovered

fromhis injuries.

The trial court found that Johnson had failed to
sustain his burden of deficient performance by Kozi boski in
advising himto plead guilty. W agree.

The test for proving ineffective assistance of counse

is set out in Strickland v. Washington.* The Strickland test

requires the novant to show trial counsel's perfornmance was
deficient, and this deficient perfornmance prejudiced his

defense.® The two-prong Strickland test also applies to

chal l enges to guilty pleas based on ineffective assistance of
counsel .® The nmovant nust further show the attorney's
performance was deficient, and the attorney's ineffective
performance affected the outcome of the plea process.’

Regarding the first prong of the Strickland test, the

burden is on the novant to overcone a strong presunption that
counsel s assi stance was not constitutionally deficient or that

under the circunstances counsel’s actions m ght be considered

* 466 U S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)

® |d. at 687, accord Gall v. Comonwealth, 702 S.W2d 37 (Ky. 1985).

6 See Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed.2d 203,
210 (1985).

” See id.



"trial strategy."®

A court nust be highly deferential in
revi ewi ng defense counsel’s perfornmance and should avoi d second-
guessing counsel’s actions based on hindsight.® In assessing
counsel 's performance, the standard is whether the alleged acts
or om ssions were outside the w de range of prevailing
prof essi onal norns based on an objective standard of
r easonabl eness. *°

First, like the circuit court, we consider it
i nportant that Johnson admitted at the hearing that the facts
concerni ng di scussion of the defense of EED were not as he
alleged themto be in his RCr 11.42 notion. By his own
adm ssi on, Johnson stated that Kozi boski did discuss and disniss
the viability of the EED defense two days before the guilty
pl ea. Second, advising a client to plead guilty is not, in and
of itself, evidence of any degree of ineffective assistance of

counsel .t

In these circunmstances, because of the anticipated
damagi ng testinony by Oficer Hutchinson and because of the very
favorabl e overall terns of the Cormonwealth's plea offer, we

cannot say that it was outside the wi de range of prevailing

8 Strickland, supra at 689; More v. Commonweal th, 983 S.W2d 479, 482
(Ky. 1998).

Har per v. Commonweal th, 978 S.W2d 311, 315 (Ky. 1998).

0 Strickland, supra at 688-89; Harper, supra.

1 Beecham v. Conmonweal th, 657 S.W2d 234, 236-237 (Ky. 1983).




prof essi onal norns for Kozi boski to advise Johnson to pl ead
guilty to the anended charges. Certainly, there was not
evi dence introduced at the hearing to suggest that Kozi boski’s
performance as counsel was deficient. Because it is the |aw of
the case, our review of this case is limted to the issues
di scussed in this opinion. Al other issues raised by Johnson
are not preserved for appellate review

For the reasons stated in this opinion, the circuit

court’s order denying Johnson’s RCr 11.42 notion is affirned.
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