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M NTON, JUDGE: The involuntary dism ssal of a civil

action is a

severe sanction for a trial court to inpose. But when a party

willfully fails to answer interrogatories, the tria

court may

do so in the exercise of its sound discretion. Jerry W Leonard



made the conscious decision to disregard the circuit court’s
order conpelling himto answer interrogatories. The question we
are asked to review is whether the trial court abused its

di scretion by involuntarily dism ssing Leonard s action for so
doing. Since we hold that the trial court did not abuse its

discretion, we affirm

FACTUAL SUMVARY

Leonard was hired as a probationary police officer for
the Gty of Lebanon Junction. Although Leonard disputes the
“probationary” nature of his enploynment, the record clearly
reflects and the trial court affirmatively found that on June 8,
2001, Leonard signed a docunent indicating his position would be
probationary for a period not to exceed six nonths. On
Decenber 6, 2001, two days before the six-nonth probationary
peri od ended, Leonard was asked to resign. He refused to

resign. So the City fired him

PROCEDURAL HI STORY

Leonard filed his conplaint pro se on March 6, 2002,
in Bullitt Crcuit Court. The conplaint alleged w ongful
term nation, defamation, slander, and danmage to reputation and
standing. Before either party had taken any discovery, Leonard

filed a Motion for Sunmary Judgnment. The court denied the



notion because it was premature. Leonard then filed a Mdtion
for Reconsideration, which was al so deni ed.

The parties proceeded with discovery. Leonard
submtted lengthy interrogatories to the City and to each
i ndi vi dual defendant. The City objected to the entire set
interrogatories; specifically, it clainmed that the
interrogatories violated CR' 33.01(3). The court ordered a
heari ng for Decenber 2, 2002, to consider all objections and
responses. Less than a week |later and over a nonth before the
obj ections were to be heard, Leonard filed a notion to conpel
di scovery. He also filed a “Mdtion for Order of Judgnent Lien
Lis Pendens Records” (sic), a notion for a protective order to
prevent the taking of his deposition, and a notion to disqualify
counsel for the City.

In the interim the Gty responded to Leonard’' s
requests for adm ssions. Thereafter, Leonard filed a Mtion for
Partial Summary Judgnent.

On Decenber 2, 2002, the hearing was hel d regarding
the City’'s objections to interrogatories; the City was ordered
to state specifically its objection to each interrogatory. A
second hearing was scheduled to ensure the Gty s conpliance

with the court’s order.

1 Kentucky Rules of Givil Procedure.
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On Decenber 6, 2002, the City filed a notion to
schedul e a hearing on all pending, unresolved notions. And on
Decenber 30, 2002, the Cty filed answers and objections to
Leonard’s interrogatories. Leonard apparently disagreed with
the Cty's answers. So he filed another notion to conpel
answers to his interrogatories, asserting the defendants
“wongly filed objections and cl ai ned objections and, for the
nost part, refused to answer Plaintiff’s Interrogatories

On March 17, 2003, a hearing was held on all pending
notions. The court ordered as follows: Leonard s notions to
di squal i fy defense counsel, for partial summary judgnent, for
lis pendens liens, and for a protective order were denied; his
notions to examne his records located at City Hall and to
conpel the defendants to answer interrogatories were granted.
Leonard responded to the order with a Mtion for Reconsideration
and to Reverse, Vacate, or Amend and Mdtion to Strike, and
Motion for Change of Venue.

Two nonths later, the Gty filed a notion for summary
judgnment. I n support of its notion, the Cty clainmed that
because Leonard was a probationary enpl oyee who was fired before
the expiration of his probationary period, he could not bring a
wrongful discharge action. Since this was the crux of Leonard' s

conplaint, the Gty clainmed that summary judgnent was the only
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appropriate renedy. On June 3, 2003, an order partially
granting the City's notion for summary judgnent was entered.

The order granted the notion to the extent of Leonard s clai m of
wrongful discharge. Leonard s clainms for defamation, slander,
and violation of due process remained in the litigation.

Leonard filed a notion for reconsideration and to
reverse, vacate, or anmend the court’s order granting sunmary
judgnment. His notion was denied. So Leonard filed a Notice of
Appeal .

Thereafter, the court ordered that the trial date in
this action be remanded. Since Leonard had filed an appeal, the
court found that “judicial econony would be best served” if the
trial was stayed until all issues, including those on appeal,
coul d be addressed.

Bef ore Leonard’ s appeal, but after the order granting
sumary judgnent, the City submitted interrogatories to Leonard.
Leonard refused to answer. On Novenber 14, 2003, the City filed
a Motion to Conpel. Three days |ater, the Court of Appeals
entered an order dism ssing Leonard s appeal because it was
interlocutory and, therefore, not appeal abl e.

In response to the City's Mdtion to Conpel, Leonard
responded with his own cross-notion to conpel, and a notion for
fees and costs. The court responded by ordering Leonard to

respond to the City' s interrogatories within thirty days.
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Leonard replied with a notion to reverse, vacate, or amend the
court’s order. However, on January 17, 2004, Leonard tendered
his answers to the interrogatories. 1In response to the GCity’'s
guestions, Leonard initially objected but then stated that “al
al | egati ons have been duly set forth in the conplaint duly filed
in this cause of action in this instant case and defendants are
referred to the conplaint.”

The Gty responded with a Motion to Dism ss and a
Suppl enental Motion to Dismss. The original notion was based
on Leonard s continued failure to conply with the court’s order;
however, after receiving Leonard s answers, the Cty filed a
suppl enental notion to dism ss based also on the insufficiency
of his response.

On February 2, 2004, the court entered an order
granting the Gty s notion to dismss. The court stated that
after viewing the record and considering Leonard s failure to
conply with CR 37.04, the action should be dism ssed with
prejudice. In its subsequent findings of fact, conclusions of
| aw, and judgnment, the court held that Leonard had failed to
object to the City's interrogatories; that his answers to the
interrogatories did not comply with CR 33.01; that his refusa
to answer was conscious and intentional; and that he failed to
provide the court with any reason for the delay. This appea

foll ows.



Leonard argues that the Bullitt Crcuit Court abused
its discretion when it dismssed his action with prejudice. W
di sagr ee.

CR 37.04 states that if a party fails to answer or
properly object to interrogatories, the court may take any
action authorized under CR 37.02(2)(a), (b), or (c). Under
CR 37.02(2)(c), it is within the court’s discretion to dismss
an action or proceeding or to render a judgnent by default
agai nst the “di sobedient” party.

The involuntary dism ssal of an action is undoubtedly

a severe sanction to inmpose upon a party; in Polk v. Wnsatt, 2

the Court held that “[b]ecause of the grave consequences of a
dism ssal with prejudice . . . [it] should be resorted to only
in the nost extreme cases.”® The rule permitting a court to
involuntarily dismss an action “envisions a consci ousness and
intentional failure to conply with the provisions thereof.”*
Since the result is harsh, “the propriety of the invocation of
the Rul e nust be examined in regard to the conduct of the party

agai nst whomit is invoked.”?

2 689 S.W2d 363 (Ky. 1985).
® |d. at 364, 365.

“ Baltinore & Chio Railroad Conpany v. Carrier, 426 S.W2d 938, 940
(Ky. 1968).

®> 1d. at 941.



Nonet hel ess, there are cases where disnissal of an
action may be the nost appropriate renedy. The standard of
review in such circunstances is whether the trial court’s
deci si on was an abuse of discretion.® The court’s discretion is
not “unbridled” but, rather, rests “upon a finding of
Wi llfulness or bad faith on behalf of the party to be

w7

sancti oned. Because “reasonabl e conpliance” with the G vil

Rul es is necessary for the “effective adm nistration of
justice . . . [t]he proper application and utilization of those

Rul es should be left largely to the supervision of the trial

» 8

j udge. So we nust respect the trial court’s “exercise of sound

» 9

judicial discretion in [its] enforcenent of the rules.

In Ward v. Housman, ! this Court suggested six factors

that trial courts should consider before involuntarily

di sm ssing an action. Those factors, which were originally
proposed by the United States Court of Appeals for the Third
Crcuit, are: the extent of the party’ s persona
responsibility; the history of dilatoriness; whether the

attorney’s conduct was willful and in bad faith; neritoriousness

6 Geathouse v. American National Bank and Trust Co., 796 S.W2d 868,
870 (Ky. App. 1990).

Tod.

8 Naive v. Jones, 353 S.W2d 365, 367 (Ky. 1961).

° 1d.

10 809 S.W2d 717 (Ky.App. 1991).



of the claim prejudice to the other party; and alternative
sanctions.

To determ ne the propriety of the dism ssal of
Leonard’ s action, we will discuss the matter pursuant to the

factors enunerated in Ward.

1. The extent of the party’ s personal responsibility.
Because Leonard represented hinself, his persona
responsibility with regard to this case was extensive. It
woul d, in fact, be inpossible for us to hold that Leonard was
not totally responsible for his failure to answer the City’'s
interrogatories. Leonard filed his owm conplaint, all of his
own notions, and represented hinself at hearings before the
court. He affirmatively chose not to answer the
interrogatories; therefore, we feel that the extent of his
personal responsibility has been fully established and do not

believe that further discussion of this factor i s warranted.

2. The history of dilatoriness.

The record does not reflect a broad history of
dilatoriness in this action. Although this case has been
pendi ng for over two and a half years, it does not appear that

bl ame for the delay can necessarily be placed with either party.

1 Scar borough v. Eubanks, 747 F.2d 871, 874-878 (3'Y Cir. 1984); see
al so, Ward, supra at 719.




For the nost part, the delays were the result of scheduling
conflicts—both with the parties and the court. Therefore, we do
not believe this factor is significant to the disposition of

this case

3. \Wether the attorney’ s conduct was willful and in bad faith.

Because Leonard was acting as his own attorney, the
guestion is whether Leonard’ s own conduct was willful and in bad
faith. W believe it was.

The City’s interrogatories were originally filed on
August 5, 2003. After three nonths wi thout a response from
Leonard, the City filed its notion to conpel. Leonard clai ned
the interrogatories were inproperly submtted because the case
was originally set for trial on June 21, 2003; so he argued
di scovery had ended, and the City’'s interrogatories were
untinely. Specifically, Leonard stated, “defendants seek to
reopen di scovery and this is not appropriate. This would be the
equi valent to one party wanting to reopen discovery in the
m ddle of a trial.”

W note that Leonard never filed objections to the
City s interrogatories under CR 33.01, and he failed to take
into account the fact that the case was not tried in June 2003
because of his pending interlocutory appeal. The purpose of

setting a date for the conclusion of discovery is to prevent
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delays in the trial date. Since a new trial date had not been

set, there was no reason that discovery could not continue.

Ther ef or e,

the City’s subm ssion of interrogatories was proper

and the reasons stated for Leonard s refusal to answer were

W t hout

merit.

After the court entered its order conpelling Leonard

to answer the City's interrogatories, Leonard responded with a

nmoti on to reverse, vacate, or anend the court’s order.

Apparently still mffed by what he considered to be the Cty’'s

insufficient responses to his own interrogatories, Leonard

st at ed:

Def endants have wongfully filed objections
and cl ai nred obj ections and, for the nost
part, refused to answer Plaintiff’s
Interrogatories in violation of the Kentucky
Rules of G vil Procedure. Plaintiff is
rightfully entitled under the rules to
require defendants to nake proper answer to
the interrogatories propounded to them
Plaintiff has rightly, properly and |ega
[sic] refused to answer further
interrogatories inproperly propounded to him
by Defendants, et al, in violation of the
rul es of discovery and in as nuch as

di scovery has | ong since ended since the
above styled case was originally set for
trial in July [sic] 2003 and this case was
conti nued upon the notion of the court due
to its schedule.

The gi st of Leonard’ s argunent is that because the

Cty did not respond to his interrogatories the way he wanted

themto respond, he should not be required to answer the GCity's
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interrogatories. By consciously refusing to answer the City’'s
interrogatories and failing to conply with the court’s order, we

conclude that Leonard s conduct was willful and in bad faith.

4. Meritoriousness of the claim

Summary judgnent was granted in this case on Leonard’ s
cl ai m of wrongful discharge; however, the matters of defamati on,
sl ander, and violation of due process were reserved. The
circuit court did not nake any findings with regard to these
i Ssues.

I n Scar borough, the Court stated:

For purposes of dismssal, a claimwll be

consi dered neritorious when the all egations

of the pleading, if established at trial,

woul d support recovery by plaintiff. The

nmeritoriousness of the claimfor this

pur pose nust be evaluated on the basis of

the facial validity of the pleadings, and

not on summary judgnent standards. *?

Looking solely at the facial validity of the
pl eadi ngs, we do not believe that the reserved issues in this
case have any nerit. Leonard repeatedly argues that his
term nati on was unl awmf ul because the City failed to follow the
requi renents of KRS 15.520. But KRS 15.520 does not apply to
Leonard’s termnation. That statute specifically applies to the
manner of investigation and hearing required when a conplaint is

filed against an officer.

12 Scar borough, supra at 875.
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Al t hough a conpl aint was filed agai nst Leonard, he
again fails to take into consideration the fact that he was a
probati onary enpl oyee. As such, he could be fired at wll,
wi t hout reason, during the first six nonths of his enpl oynent.
Leonard s enpl oynent was term nated before the expiration of
that six-nonth period. So the Gty was not required to adhere
to the procedures set forth in KRS 15.520. Therefore, we do not
believe that the failure to proceed under KRS 15.520 vi ol at ed
Leonard’ s right to due process. Nor do we believe that the
Cty' s failure to adhere to KRS 15.520 pronpted cl ai ns of
def amati on and slander. KRS 15.520 states that no public
statenments may be nmade regarding alleged violations while a
conplaint is pending. Leonard clains that the Gty made public
statenments about his termnation in violation of this statute.
But because KRS 15. 520 does not apply to Leonard’s term nati on,
any alleged public statements made about the conditions of his
termnation would not violate the statute. In his conplaint,
Leonard specifically states:

38. Notw t hstandi ng KRS 15. 520, that prior

to Oficer Leonard' s term nation of

enpl oyment by Chief Aler, that Counci

Menber Billy Maraman did nmake public

statenents on the charges and further stated

that Mayor Hal k was going to term nate

O ficer Leonard s enploynent, thereby

defam ng O ficer Leonard and causi ng damages

to the Plaintiff in his person and his good

name and reputation and standing in the
comunity.
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We do not believe that this, or any other allegation
regardi ng all eged defamatory or sl anderous remarks nmade by the
Cty, is neritorious. Therefore, based on this factor, the

court’s dism ssal of the action was proper.

5. Prejudice to the other party.
The exanpl es of prejudice cited by the Court in

Scar borough include “irretrievable | oss of evidence, the

i nevitabl e dimm ng of witnesses’ nenories, or the excessive and
possi bly irremedi abl e burdens or costs inposed on the opposing

"13 The City does not claimthat Leonard' s failure to

party.
answer interrogatories caused it any quantifiable prejudice.
Li kew se, we do not see that any prejudice resulted. So this

factor weighs in favor of Leonard.

6. Alternative sanctions.

Adm ttedly, there were other, |ess severe sanctions
the court could have inposed on Leonard. Under CR 37.02(2),
ot her avail able sanctions include “[a]ln order refusing to allow
t he di sobedient party to support or oppose designated clains or
def enses, or prohibiting himfromintroduci ng designated matters

14 «

in evidence”; [a]n order striking out pleadings or parts

3 1d. at 876.

14 CR 37.02(2)(b).

-14-



thereof”;!® or “an order treating as a contenpt of court the
failure to obey any orders . 16

However, as previously discussed, the decision to
i npose a sanction on a party is within the discretion of the
trial court. In this case, the court opted for the harsher

alternative of involuntarily dism ssing Leonard s action. W

find no abuse of discretion in this decision.

CONCLUSI ON

Taking into consideration the totality of the factors,
we believe Leonard s clainms were properly dismssed with
prejudi ce. Leonard was personally responsible for his failure
to answer the interrogatories; his delay in respondi ng was
willful and in bad faith; his remaining clains appear to be
wi thout nerit; and the court, in its discretion, chose to inpose
t he harshest sanction. Based on these factors, we hold that the
order of the Bullitt Crcuit Court involuntarily dismssing
Leonard’ s conplaint with prejudice was not an abuse of
di scretion. So we affirm

ALL CONCUR

15 CR 37.02(2)(c).

16 CR 37.02(2)(d).
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