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BEFORE: GUI DUGLI, JOHNSQON, AND McANULTY, JUDGES.
QU DUGE.l, JUDGE: This is an appeal fromthe Bullitt Crcuit
Court’s judgnent entered January 13, 2004, which upheld the
suspensi on of a police officer because of his inability to
possess a firearmdue to a Donestic Violence Order entered
against him W affirm

John Cottrell was hired as a police officer at the
HiIlview Police Departnment on May 24, 1999. On February 26,

2001, a Donestic Violence Order (DVO was entered agai nst



Cottrell with a termof three years. The DVO provides in
pertinent part that “pursuant to 18 U S.C. 922(g), it is a
federal violation to purchase, receive or possess a firearm
while subject to this order.”

The policies and procedures of the Hillview Police
Departnment require that officers be arnmed at all tinmes and have
t heir badge and identification. The Mayor of Hillview at the
time, Leenon Powell, initially suspended Cottrell from active
duty on March 3, 2001, because he was unable to carry a firearm
Cottrell was then termnated on July 1, 2001, because there were
no positions that would allow himto work without carrying his
weapon. Mayor Powell later re-hired Cottrell for
“adm nistrative duties” only, which neant he did not have to be
armed to performhis duties, on Cctober 21, 2002.

In January 2003, Mayor Ji m Eadens took office and on
January 9, 2003, wote a letter suspending Cottrell fromduty.
The letter provided Cottrell 5 days in which to return all Cty
i ssued equi pnment and gave notice that a hearing woul d be
schedul ed. A hearing before the Comm ssion was conducted on
February 18, 2003. The Conmi ssion rendered its decision on
February 25, 2003, uphol ding Mayor Eadens’s decision to suspend
Cottrell fromhis position in the Hllview Police Departnent.

Cottrell then petitioned the Bullitt G rcuit Court for review of



hi s suspension and hearing. The circuit court upheld the
suspension. This appeal foll owed.
The standard of de novo review applies in all public

enpl oyee di scharge cases. Crouch v. Jefferson County, 773

S.W2d 461, 462 (Ky. 1988). Judicial review of admnistrative
action is concerned with the question of arbitrariness. 1d. at
464. The reviewi ng court nust review the record, briefs and any
ot her evidence relevant to the narrow i ssue of arbitrariness in
the di scharge of the enployee. |1d. at 462. By "arbitrary," the

court nmeans clearly erroneous, and by "clearly erroneous," the

court nmeans unsupported by substantial evidence. Kentucky Bd.

O Nursing v. Ward, 890 S.W2d 641, 642 (Ky.App. 1994).

We have reviewed the record and concl ude that the
Hllview Gvil Service Comm ssion had sufficient evidence to
concl ude that Mayor Eadens’s suspension of Cottrell was not
arbitrary.

Cottrell was prohibited fromcarrying a weapon under
18 U.S.C. 922(g)(8). This section specifically nmakes it
unl awful for any person who is subject to a donestic viol ence
court order to possess in or affecting comerce, any firearm or
ammuni tion. However, 18 U S.C. 925(a)(1) creates an exception
for police officers by stating,

the provisions of this chapter, except for

sections 922(d)(9) and 922(g)(9) and
provisions relating to firearns subject to
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t he prohibitions of section 922(p), shal

not apply with respect to the
transportation, shipnent, receipt,
possession, or inportation of any firearm or
ammuni tion inported for, sold or shipped to,
or issued for the use of, the United States
or any departnent or agency thereof or any
State or any departnent, agency, or
political subdivision thereof.

Therefore, while 18 U . S.C. 922(g)(8) prohibits all individuals
subject to a DVO from possessing a firearm 18 U S. C. 925(a)(1)
creates an exception for firearnms issued by the United States,
or any state or agency thereof.

This statute has been challenged in federal court by
police officers whose enploynent has been termnated for their

inability to carry a firearm and has been upheld. GIlespie v.

City of Indianapolis, 185 F.3d 693 (7'" Cir. 1999). In

Gllespie, Jerald Gllespie could no longer carry a firearm
because of his m sdeneanor conviction of donestic violence and,
as aresult, lost his job as a police officer. The court in

G llespie specifically stated that there is a separate provision
t hat ,

exenpts the state and federal governnents
fromnost of the firearns disabilities
specified in the statute, thereby allow ng
menbers of the armed services and | aw

enf orcement agenci es who m ght ot herw se be
prohibited fromcarrying firearns to do so
in connection with their public
responsibilities. 18 U S.C. 8§ 925(a)(1).
However, by its express terns, that

provi sion of the statute does not apply to



the firearns disability set forth in section
922(9)(9).

Therefore, the police officer, in Gllespie, was prohibited from
possessing a firearm because he had been convicted of a donestic
vi ol ence m sdeneanor, which is specifically excluded fromthe
exception that allows nmenbers of the armed services and | aw
enforcenent agencies to carry a firearmin connection with their
public responsibilities.

However, Cottrell has not been convicted of a donestic
vi ol ence m sdeneanor, but rather is subject to a DVO. Unlike
bei ng convicted of a donestic viol ence m sdeneanor, being
subject to a DVO does not exclude Cottrell fromthe exenption
created by 18 U S. C. 925(a)(1). Therefore, since he is included
in the exenption, as a police officer he may be able to carry a
firearmissued by the Gity.

Even though 18 U . S. C. 925(a) (1) provides an exception
to the statute, we agree with the circuit court that Cottrel
has not followed the appropriate steps to have the exenption
apply to him The proper step Cottrell should have taken was to
nove the Warren Fami |y Court that there was a specific exenption
to the federal statute which would allow a police officer
subject to a DVOto carry a firearm Cottrell has nmade no
attenpt to nove the Warren Fam |y Court to anend his DVO and he

is, therefore, still subject to a valid court order and the



prohi bition contained therein. |f Cottrell wants the exenption
to apply to him he nust follow the appropriate steps to have
hi s DVO anended based on this exenption.

Even if it is determ ned that the exception applies to
Cottrell, he is permtted only to carry a firearm“issued for
the use of” the police departnment and is not permtted to carry
a personal firearm Since Hillview does not “issue” their
police officers firearns the plain | anguage of the exenption may
not apply to Cottrell

The decision of the Hllview Cvil Service Conm ssion
is not arbitrary because it was based on substantial evidence
i ncludi ng the | anguage of the DVO, the fact sheet provided by
Bullitt District Court, and the state police departnent’s
procedur es manual .

The express | anguage of the DVO states that “pursuant
to 18 U.S.C. 922(g), it is a federal violation to purchase,
receive, or possess a firearmwhile subject to this order.”
Regar dl ess of whether the exception should apply to Cottrell as
a police officer, the DVO did not nmake such an exenption and was
not anended pursuant to such an exenption. The Mayor, the Cvil
Service Comm ssion, and the police departnent appropriately
relied on the express | anguage of the DVO since it was, and

still is, a valid court order.



Mayor Eadens did not rely solely on the DVO but al so
had the city attorney, Mark Edi son, research whether there was
an exception to the statute for police officers. At Edison's
request, a fact sheet was provided by the Bullitt District Court
on January 3, 2003, explaining the federal law. The fact sheet
specifically states that the statute “does not exenpt mlitary
or | aw enforcenent personnel.”

Edi son al so contacted the state police departnment to
determ ne how they deal with and interpret federal law. In
response, he received an excerpt fromits procedures manual,
whi ch provides the state police with specific authority to
suspend enpl oyees for a DVO

Cottrell also raises several issues regardi nhg whet her
t here being too many persons on the Hllview Gvil Service
Conmmi ssion resulted in prejudice to him whether he was
effectively term nated because the suspension could |ast |onger
t han one year, and whether the m sstatenent by the circuit court
amounts to reversible error. The Court has reviewed each of
t hese issues and finds that none of them has nerit.

The nunber of persons on the Hillview Cvil Service
Conmmi ssion did not result in prejudice to Cottrell. Since four
of the five nenbers voted to uphold Mayor Eadens’s suspensi on of
Cottrell, striking any two of the nenbers woul d not change the

result in Cottrell’s favor. Therefore, the wong nunber of



persons on the Commission is harmess error and did not result
in prejudice to Cottrell.

Cottrell was not effectively term nated sinply because
it was possible that his suspension could | ast |onger than one
year. He was infornmed that his suspension would end as soon as
he took care of the DVO

The Bullitt Crcuit Court’s initial review of the
Civil Service Conmi ssion’s findings contained a m sstatenent
regardi ng whet her the exenption was presented during the
Hllview Cvil Service Comm ssion’s hearing. However, the
Bullitt Crcuit Court again reviewed the transcripts and record,
corrected the msstatenent, and found that the action of the
Conmmi ssion was not arbitrary.

Cottrell was afforded substantive and procedural due
process. The m ni numrequirenents of due process are notice, an
opportunity for a hearing appropriate to the nature of the case,
and the making of particularized findings of fact for the

record. Pangallo v. Ky. Law Enforcenent Council, 106 S. W 3d

474, 477 (Ky.App. 2003); citing Cape Publications, Inc. v.

Braden, 39 S.W3d 823, 827 (Ky. 2001). In Pangallo, the Court
of Appeal s reversed a judgnment of the circuit court, which
uphel d a decision to revoke a police officer’s certification

wi thout notice of the allegations or an opportunity to be heard.

Unli ke the police officer in Pangallo, Cottrell was given proper
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notice of his suspension and was afforded an opportunity to be
heard at a hearing before the Hllview Cvil Service Comm ssion

Cottrell was given notice of his suspension in a
letter witten by Mayor Eadens dated January 9, 2003, which set
forth the reason for his suspension. The letter specifically
stated that Cottrell had a DVO i ssued against himthat would
[imt his ability to performhis duties as a police officer by
restricting his ability to possess a firearm The letter
specifically states that since there were no other positions
avai |l abl e that would not require the possession of a firearm he
was suspended until the outstanding DVO expires or is
overturned. The letter witten by Mayor Eadens di d everything
possible to informOficer Cottrell that he was suspended from
duty, why he was suspended, and what was required to end the
suspensi on.

In addition, the letter also gave notice that there
woul d be a hearing scheduled. It specifically stated that this
noti ce was being forwarded to the Clerk of Cvil Service
Conmi ssi on, who woul d proceed to schedule a hearing. A hearing
was schedul ed before the Hillview Cvil Service Conmm ssion and
Cottrell was present and was represented by counsel. Finally,
the hearing satisfied the final requirenent of due process by

maki ng particul arized findings of fact for the record.



Therefore, since the mininmumrequirenents of due process were
met, Cottrell was afforded substantive and procedural due
process.

Wiile 18 U.S. C. 922(g)(8) prohibits all individuals
subject to a DVO from possessing a firearm 18 U S. C. 925(a) (1)
creates an exenption for firearns issued to police officers.
However, even though 18 U. S.C. 925(a)(1) provides an exception
to the statute, Cottrell has not followed the appropriate steps
to have the exenption apply to him Cottrell nust nove the
Warren Fam ly Court to anend his DVO based on this exenption.
However, since the Hillview Police Departnent does not "issue”
firearns, the exenption may not benefit Cottrell

The decision of the Hllview Cvil Service Conm ssion
was not arbitrary because it was based on substantial evidence,
i ncluding the express |anguage of the DVO the Fact Sheet
provided by Bullitt District Court, and the state police
departnent’s procedures nmanual

Finally, Cottrell was given proper notice of his
suspensi on, was afforded an opportunity to be heard, and the
heari ng made particul arized findings of fact for the record.
Since the mnimumrequirenents of due process were net, Cottrel
was afforded substantive and procedural due process.

For the foregoing reasons the order of the Bullitt

Circuit Court is affirned.
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MEANULTY, JUDGE, CONCURS | N RESULT ONLY.

JOHNSON, JUDGE, CONCURS | N RESULT ONLY.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEES:
Garry Richard Adans, Jr. Kristie Babbitt Wal ker
Thomas E. O ay Gegory L. Smth

Mark Ri chard Lafeir Louisville, KY

Loui sville, KY
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