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BEFORE: DYCHE, KNOPF, AND TACKETT, JUDGES.

TACKETT, JUDGE: Thomas Fennell appeals from an order of the
Jefferson Circuit Court denying his request for post-conviction
relief pursuant to Kentucky Rule of Cvil Procedure (CR) 60.02.
Fennel | argues that he has already served the nmaxi num sentence
allowed by |aw and that the trial court erred in denying his

notion w t hout appointing counsel. W disagree with both



contentions and find that the trial court correctly concl uded
that Fennell’s CR 60.02 notion was untimnely.

In 1981, a jury convicted Fennell of nurder in the
beating death of his fourteen nonth-old stepson and of being a
persistent felony offender in the second degree. The trial
court inposed the recommended sentence of twenty years’

i nprisonnment on the nurder, enhanced to a |ife sentence by the
PFO Il. Fennell appealed as a matter of right, and the Kentucky
Suprene Court affirmed the conviction and sentence. |In 2003, he
subsequently filed a notion asking the trial court to alter or
anmend his sentence to twenty years and to appoint counsel. The
trial court, treating Fennell’s notion as a request for relief
pursuant to CR 60.02, denied the notion wi thout a hearing as
being untinmely. This appeal followed.

Fennell first argues that he is serving an illega
sentence, as he should only have been sentenced to twenty years’
i mprisonnment. This argunment was not raised on direct appeal;
however, in 1990, two cases were decided which called Fennell’s

sentence into question. In Ofutt v. Commonweal th, 799 S. W 2d

815 (Ky. 1990), and Berry v. Commonweal th, 782 S.W2d 625 (Ky.

1990), the appellants raised the issue of using persistent
fel ony of fender convictions to enhance the sentences for nurder
convictions. Because PFO enhancenents are statutorily l[imted

to Cass A, B, C, and D felonies and nurder is always a capital



of fense, the appellants argued that their convictions were
i nproperly enhanced. The Kentucky Suprene Court agreed, stating
that “conviction of a capital offense may i ndeed establish PFO
status, and the appellant is not entitled to dism ssal of the
PFO charge. Enlargenent of the sentence, however, is not
aut horized.” Ofutt at 816.

The trial court’s order dealt, not with the nerits of
Fennel |’ s argunent, but rather with his entitlenment to have his
j udgnment anmended after twenty-two years pursuant to CR 60.02. A
circuit court’s ruling on a CR 60.02 notion is reviewed for

abuse of discretion. Goss v. Commonweal th, 648 S. W2d 853 (Ky.

1983) . CR 60.02 states as foll ows:

On notion a court nay, upon such terns as
are just, relieve a party or his |egal
representative fromits final judgment,
order, or proceedi ng upon the foll ow ng
grounds: (a) m stake, inadvertence, surprise
or excusabl e neglect; (b) newy discovered
evi dence which by due diligence could not
have been discovered in tine to nove for a
new trial under Rule 59.02; (c) perjury or
fal sified evidence; (d) fraud affecting the
proceedi ngs, other than perjury or falsified
evi dence; (e) the judgnment is void, or has
been satisfied, rel eased, or discharged, or
a prior judgnent upon which it is based has
been reversed or otherw se vacated, or it is
no | onger equitable that the judgnent shoul d
have prospective application; or (f) any

ot her reason of an extraordi nary nature
justifying relief. The notion shall be nmade
within a reasonable tine, and on grounds
(a), (b), and (c) not nore than one year
after the judgnent, order, or proceedi hg was
entered or taken. A notion under this rule



does not affect the finality of a judgnent
or suspend its operation.

The trial court found that Fennell’s notion was untinely filed.
Al though the Barry and Ofutt cases clarified existing | aw

rat her than changing the |aw, Fennell contends that he coul d not
have been aware of his claimthat his sentence was i nproper
until those decisions were rendered. Neverthel ess, that
argunent does not excuse his failure to wait an additiona
thirteen years before filing his CR 60.02 notion. 1In Ray v.

Commonweal th, 633 S.W2d 31 (Ky. App. 1983), we found a twelve-

year delay in filing a CR 60.02 notion in a crimnal case to be
unr easonabl e, and the Kentucky Suprene Court declined to find
abuse of discretion where a trial court ruled that a five-year
delay was untinely. Goss at 858. Consequently, Fennell fails
to denonstrate that the trial court abused its discretion in
finding that his CR 60.02 notion was untinely.

Fennel | next argues that the trial court erred by
denying his request for appointed counsel to represent himin
pursuing his CR 60.02 clainms. The constitutional right to
representation exists at the trial and direct appeal stages, but
our state Suprene Court has previously held there is no
constitutional right to counsel in post-conviction proceedi ngs.

Fraser v. Commonweal th, 59 S. W 3d 448 (Ky. 2001). Kentucky

Revi sed Statute (KRS) 31.110(2)(c) limts a needy person’s right

to appoi nted counsel in post-conviction proceedings to “a
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proceedi ng that a reasonable person with adequate nmeans woul d be
willing to bring at his owm expense. . . .” Kentucky Rule of
Crimnal Procedure 11.42(5) provides that "if the novant is
W t hout counsel of record and is financially unable to enpl oy
counsel, (the court) shall appoint counsel to represent himin
t he proceedi ngs, including appeal."” There is no correspondi ng
provision in CR 60.02, and the Kentucky Suprene Court has
previously declined to extend KRS 31.110 to apply to CR 60.02
notions. Goss at 857. Consequently, the trial court did not
abuse its discretion in denying Fennell’s request for appointed
counsel .

For the foregoing reasons, the judgnent of the

Jefferson Grcuit Court is affirned.
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