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BEFORE: BUCKI NGHAM JOHNSON, AND SCHRCDER, JUDGES.
BUCKI NGHAM JUDGE: St ephen Joseph Mattingly appeals from an
order of the Jefferson Family Court granting Kristie Keisker
Mattingly' s (now El kins) notion seeking to enforce the coll ege
educati on expense provision of a property settlenment agreenent
as a child support obligation nondi schargeable in bankruptcy.
W affirm

Stephen and Kristie were married on Septenber 8, 1979.
During the course of their marriage, they had two chil dren,
Wesl ey Nolan Mattingly, born January 9, 1984, and Aaron Stewart

Mattingly, born April 15, 1985. The coupl e separated on May 10,



1986, and Kristie filed a petition for dissolution of marriage
in the Jefferson Gircuit Court.?

On Novenber 14, 1988, the parties filed a property
settl enent agreenment. Under the section styled “Child Support,”
St ephen agreed to pay Kristie $125 a week per child. In
addition, the child support section also included Stephen’'s
obligation to pay expenses for insurance and nedical care, his
obligation to pay expenses for the boys to attend private schoo
(grades K-12), and his obligation to pay for four years of
under gr aduat e school for each of his sons. Under the college
expense provision, Stephen agreed to pay tuition, books, fees,
room and board, and a reasonabl e all owance. The property
settl enment agreenment al so addressed mai ntenance, the division of
marital property, attorney’'s fees and costs, real estate, taxes,
and m scel |l aneous issues in separate sections. The property
settl ement agreenent was incorporated by reference into the
decree of dissolution entered on January 6, 1989.

St ephen remarri ed, and on Novenber 17, 1995, he and
his wife filed a voluntary petition for bankruptcy under Chapter
7 of the bankruptcy code. The action was filed in the U S.
Bankruptcy Court in Baltinore, Maryland. Stephen listed Kristie

as an unsecured creditor with a fixed and |iquidated clai mof

1 An order was later entered transferring the case to the Jefferson Famly
Court.



$100, 000. The discl osure contained no information that would
indicate Kristie was Stephen’s forner spouse, that the debt
arose in relation to the property settlenent agreenent, or that
t he amobunt was Stephen’s estimate of the value of the college
expense provision contained in the child support section of the
agreenent. Kristie entered no appearance in the bankruptcy
proceeding. On May 14, 1996, the bankruptcy court entered an
order discharging Stephen and his wife of their dischargeable
debt s.

On August 19, 2002, Kristie filed a notion in the
Jefferson Famly Court to enforce the child support provisions
of the property settlenment agreenent. Specifically, she asked
the court to enforce Stephen’s obligation under the college
expense provision. At the tine, the couple’ s ol dest son,
Wesl ey, was enrolled in Cornell University, and Stephen had
refused to pay the expenses allocated to hi munder the
agreenent. Stephen did not deny the terns of the agreenent.
Rat her, he argued that the obligation had been discharged
t hrough the bankruptcy proceedi ng.

On January 15, 2004, the Jefferson Family Court
entered an order granting Kristie's notion seeking to enforce
the ternms of the agreenment. First, the court determned that it

had jurisdiction to decide whether the obligation was



di schargeabl e under 11 U.S.C.? § 523(a)(5). The court then
determ ned that the coll ege expense obligation was not

di schargeabl e because it was in the nature of child support.
Thi s appeal by Stephen foll owed.

Stephen’s first argunent is that since a trial court
coul d not have ordered post-majority child support on its own,
it necessarily follows that the court would be precluded from
finding post-majority support to be in the nature of child
support and thus nondi schargeabl e under 11 U S.C. 8§ 523(a)(5).
In support of his argunment, he cites KRS® 405.020(1) and KRS
403. 213(3).

KRS 405.020(1) provides generally that “[t] he father
and not her shall have the joint custody, nurture, and education
of their children who are under the age of eighteen (18)” and
that the father is primarily liable for the nurture and
education of such children “and for any unnmarried child over the
age of eighteen (18) when the child is a full-tinme high school
student, but not beyond conpletion of the school year during
whi ch the child reaches the age of nineteen (19) years.” KRS
403.213(3) provides in pertinent part as follows:

Unl ess otherwi se agreed in witing or

expressly provided in the decree, provisions
for the support of a child shall be

2 United States Code.

3 Kent ucky Revised Statutes.



term nated by emanci pation of the child

unl ess the child is a high school student
when he reaches the age of eighteen (18).
In cases where the child becones emanci pat ed
because of age, but not due to narriage,
while still a high school student, the
court-ordered support shall continue while
the child is a high school student, but not
beyond conpl eti on of the school year during
whi ch the child reaches the age of nineteen
(19) years. [Enphasis added.]

Stephen is correct that the obligation to support a
child is limted by the statutes. However, the parties are free
to agree otherwise in witing. See KRS 403.213(3). See also

Bustin v. Bustin, 969 S.W2d 697, 699 (Ky. 1998); WIlhoit v.

Wl hoit, 521 S.W2d 512, 513 (Ky. 1975); and Stevens v. Stevens,

798 S.W2d 136, 139 (Ky. 1990). Therefore, we reject Stephen’'s
argunment that a provision for college educati on expenses can
never be construed as an obligation in the nature of child
support.

St ephen’ s next argunent is that because Kristie failed
to challenge the discharge of his obligation/debt in the
bankruptcy proceedi ngs, she is precluded from bringing her
present claimin the famly court. |In support of this argunent,
Stephen cites 11 U.S.C. 8§ 523(a)(15). The federal bankruptcy
statutes set out specific exceptions to discharge in 11 U S. C. 8§
523. The two exceptions of particular inportance in this case

are 11 U.S.C. 8§ 523(a)(5) and 11 U. S. C. 8§ 523(a)(15).



Under section 5 to 11 U S.C. § 523(a), a discharge of
debt in a Chapter 7 proceedi ng does not discharge an individua
debtor fromany debt “to a spouse, forner spouse, or child of
t he debtor, for alinmony to, maintenance for, or support of such
spouse or child, in connection with a separation agreenent,

di vorce decree, or other order of a court of record,

determ nation made in accordance with State or territorial |aw
by a governnent unit, or property settlenent agreenent, but not
to the extent that . . . (B) such debt includes a liability
desi gnated as al i nony, maintenance, or support, unless such
liability is actually in the nature of alinobny, maintenance or
support[.]” Section 15 of the statute generally precludes an

i ndi vi dual debtor from discharging a debt “not of the kind
described in paragraph (5) that is incurred by the debtor in the
course of a divorce or a separation or in connection with a
separation agreenent, divorce decree or other order of a court
of record, a determ nation nmade in accordance with State or
territorial |aw by a governnental unit[.]”

St ephen’s argunent is that the property settl enent
agreenent requiring himto pay for his children’ s coll ege
educati on expense does not create an obligation in the nature of
child support and, thus, its dischargeability nust be considered
in the context of section 15 of 11 U S.C. 8§ 523(a) rather than

section 5. However, before a debt arising froma divorce decree
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or property settlenent agreenment can be subject to 11 U S.C 8§
523(a)(15), it nust first be found to be not of the kind subject

to section (5). See Inre Henry, 238 B.R 472, 474 (Bankr.

D.N.D. 1999). Because Stephen’s obligation to pay the
children’ s coll ege educati on expenses is a debt covered by
section 5, as we will explain below section 15 is not
appl i cabl e.

Finally, we turn to whether the famly court correctly
determ ned that Stephen’s obligation was not dischargeabl e
because it fell within the provisions of 11 U S.C. 8§ 523(a)(5).
Both state courts and federal courts have jurisdiction to
determ ne the dischargeability of an obligation under 11 U. S.C.

8§ 523(a)(5). Inre Smther, 194 B.R 102 (Bankr. WD. Ky.

1996). See al so Cunni ngham v. Cunni ngham 497 S. W 2d 941, 942

(Ky. 1973). ("A state court in construing its own judgment may
deci de in judgnent enforcenment proceedi ngs whether an obligation
i nposed by the judgnent falls within an exception stated in the
Bankruptcy Act to the usual effect of a discharge.”) Even
following the issuance of a discharge order, a discharge under
11 U.S.C. § 523(a)(5) remains preserved until a judicial

resolution is obtained. See Matter of Trenmi ne, 188 B.R 380

(Bankr. S.D. Chio 1995).
The “wei ght of published circuit, district, and

bankruptcy court opinions addressing the instant issue have held
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that obligations to provide post-majority support, whether in
the formof child support paynents or educational support, are
nondi schar geabl e support obligations as contenplated in 11

US. C 8 523(a)(5).” Inre Prager, 181 B.R 917, 920 (Bankr.

WD. Tenn. 1995). “[T]he mpjority view of district and
bankruptcy courts is that a parent’s obligation to pay a child' s
col | ege expenses pursuant to a separation agreenent, divorce
decree, or other court order nmay constitute an obligation ‘in
the nature of support’ that is nondi schargeabl e under 8§

523(a)(5).” In re Seixas, 239 B.R 398, 403 (B.AP. 9" Cr.

1999). “[Whether an obligation to a fornmer spouse or a child
is ‘support’ within the statute’s neaning is ordinarily a

question of fact[.]” Inre Hale, 289 B.R 788, 789 (B.A P. 1%

Gr. 2003).

The court in In re Snmither set forth the foll ow ng

el ements as necessary under 11 U.S.C. 8§ 523(a)(5) to showthat a

debt is nondi schargeabl e:

1. It is owed to a spouse, fornmer spouse,
or child of the debtor;
2. It has not been assigned to another

entity, except pursuant to section 402
of the Social Security Act;

3. It arose in connection with a divorce
decree, separation agreenent, property
settl enent agreenent, order of a court
of record, or determ nation made by a
governmental unit with state or
territorial |law and

4. It is “in the nature of alinony,
nmai nt enance or support.”
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194 B.R at 105. The first three elenents are net w thout
dispute in this case. The controversy is whether Kristie
established the | ast el enent.

The famly court found the | anguage and structure of
the property settl enment agreenent indicative of an intent by the
parties to create an additional child support obligation. The
court noted that the section containing the coll ege expense
provision fell within the “Child Support” section of the
agreenent. Further, that obligation was included with other
itens that fell within the nature of child support, such as
weekl y support paynents per child, nedical expenses, life
i nsurance expenses, and speci al educati on expenses. Because
there was substantial evidence to support the court’s finding
that the coll ege expense obligation was in the nature of child
support, we conclude that the court did not clearly err in

maki ng such determ nation. See also In re Prager, 181 B.R at

920 (“where an obligation is | abel ed as alinobny, naintenance, or
support and the parties intended to create a support obligation,

t he bankruptcy court’s inquiry should end.” 1d., citinglInre

Fitzgerald, 9 F.3d 517, 521 (6'" Gir. 1993)).
The order of the Jefferson Famly Court is affirned.

ALL CONCUR
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B. Mark Ml | oy James A Gider
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