RENDERED: MAY 13, 2005; 10:00 A M
NOTI' TO BE PUBLI SHED

Conmmomuealth Of Kentucky

Court of Appeals

NO 2004- CA-000273- MR

RONALD G SEBREE APPELLANT

APPEAL FROM FRANKLI N Cl RCUI' T COURT
V. HONOCRABLE W LLI AM L. GRAHAM JUDGE
CIVIL ACTION NO 99-Cl -00625

KENTUCKY STATE PCLI CE, COMMONVEALTH
OF KENTUCKY and JOSEPH R. ROVE APPELLEES

CPI NI ON
AFFI RM NG

Kk Kk KK Kk kK
BEFORE: M NTON AND TACKETT, JUDGES; HUDDLESTON, SENI OR JUDGE.?!

HUDDLESTON, SENIOR JUDGE: In June 1999, Ronald G Sebree? filed
suit in Franklin Circuit Court against his former enployer, the
Kentucky State Police (KSP), and against retired State Trooper

Joseph R Rowe, one of Sebree’'s former supervisors. Sebr ee

! Senior Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.

2 Inthe Franklin Circuit Court’'s order and opinion, which this Court adopts,
Sebree was referred to as “Plaintiff”.



alleged that he suffered from a disability - depression, and
that, due to his disability, the KSP and Rowe violated his
rights pursuant to 42 United States Code (U S.C) § 1983;
pursuant to the Kentucky Civil R ghts Act, Kentucky Revised
Statutes (KRS) Chapter 344; and pursuant to the Famly Medi cal
Leave Act, 29 U S.C. § 2601. By agreenent of the parties, the
circuit court dismssed Sebree’s 42 US C 8§ 1983 claim
Subsequently, both the KSP and Rowe filed notions for sunmary
judgnent. After the parties both briefed and argued the issues,
the court granted summary judgnent in the defendants’ favor,
pronpti ng Sebree’s appeal to this Court.

On appeal, Sebree argues that the circuit court failed
to view the evidence in the light nost favorable to him as

required by Steelvest, Inc. v. Scansteel Service Center, Inc.?3

He insists that his request for an indefinite anount of
additional unpaid sick leave anpbunted to a request for a
reasonabl e accommodation under the Kentucky G vil Rights Act.?*
He contends that the KSP failed to present evidence regarding
undue hardshi p. And, he insists that he adduced sufficient
evi dence that Rowe conspired with the KSP to retaliate against

hi m because he suffered froma disability, i.e., depression.

3 807 S.w2d 476 (Ky. 1991).

4 For the first time on appeal, Sebree asserts that he did not request an
indefinite | eave but only an additional thirteen weeks of unpaid sick |eave.
And he asserts for the first time that he informed the State Police that, if
granted this additional thirteen weeks of |eave, he would have been able to
return to work. Sebree’s assertions are not supported by the record.
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On appeal, Sebree advances the sanme argunents that he

presented to Franklin Crcuit Court. In response, we adopt

rel evant portions of the circuit court’s opinion and order® which

correctly anal yzes and appropriately resol ves Sebree’ s cl ai ns.

| NTRODUCTI ON

Plaintiff began enploynment wth the KSP on Decenber
16, 1985[,] as a Security Oficer in the Facilities
Security Section. He was pronoted to Sergeant on April 16,
1990. On June 1, 1994[,] he was pronoted to Lieutenant.
Shortly thereafter, this gradual progression began to
reverse direction for several reasons. First, Plaintiff
became the focus of an internal investigation as a result
of his alleged association with the Sons of Confederate
Veterans (“SCV’) and Ku Klux Kan (“KKK"). Second,
Plaintiff failed to report the arrest of one of his
officers, Oficer Reuben Wilker, for driving under the
i nfluence of alcohol. Third, Plaintiff, Oficer Wal ker and
Oficer Bill Wse were involved in an incident at the
Downt owner Bar in Frankfort on January 23, 1995. Wal ker
and Wse called in sick for their shift while Plaintiff
asked a subordinate to cover his shift which began at

m dni ght . The three nmen spent several hours drinking

5

We do not include the trial court’s analysis of Sebree's Fanmily Medi cal

Leave Act claimsince he does not raise that issue on appeal.
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al cohol. Oficer Wse accused one of the femal e patrons of

taking his car keys. He followed her out of the bar and
demanded that she return his keys. He reached inside her
pockets in an effort to find his keys. Plaintiff

identified hinself as a Kentucky State Police officer and
attenpted to nediate the dispute. The female civilian nade
a conplaint to KSP concerning the incident.

Utimately, the Justice Cabinet chose not to renew
Plaintiff’s  Speci al Law Enf or cenent O ficer (“SLEO)
conmmi ssi on. The SLEO conmm ssion authorizes an officer to
carry a gun and make arrests. As a result, on March 29
1996, Plaintiff was reclassified to Facilities Security
Oficer I, which does not require a SLEO comm ssi on.

On January 23, 1996, Plaintiff reported to Rowe that
he had back pain and was going to take sick |eave.
Plaintiff assured Rowe that he was not injured while on
duty. On April 17, 1996, KSP received a note from
Plaintiff’s psychiatrist, Dr. GCetulio V. Tovar, stating
that Plaintiff could not return to work until My 22, 1996.
In fact, he never returned to work. Plaintiff ran out of
paid sick time on February 6, 1997. Foll owi ng the
application of donated sick time, Plaintiff was placed on
Sick Leave Wthout Pay effective June 4, 1997. On My 19,

1998, KSP delivered a letter to Plaintiff informng him



that he was expected to report to work on June 4, 1998, or
KSP woul d consider him as resigned. Two days later, Dr.
Tovar informed KSP that Plaintiff was under his treatnent
for Affective Disorder with no anticipated date of return
to work. Plaintiff did not report to work on June 4, 1998,
and his resignation was processed pursuant to 101 KAR
2:100(7)(e) which states that “[Aln enployee shall be
considered to have resigned if he or she has been on one
(1) year continuous sick |leave w thout pay ..~ One year
later, on June 4, 1999, Plaintiff comenced this action

agai nst KSP and Rowe.

DI SCUSSI ON

The standard for Summary Judgnent in Kentucky is
famliar, well-settled, and does not require elaboration
from this Court.!® In this case, Summary Judgment is

appropriate for the reasons set forth bel ow.

KRS Chapter 344 C ai m Agai nst KSP

Plaintiff clains KSP violated the Kentucky G vi
Rights Act, KRS 344.040[,] for allegedly discrimnating
against him due to his clainmed disability. KRS 344.040

provides that it is wunlawful “for an enployer to

® See Steelvest, Inc. v. Scansteel Service Center, Inc., 807 S.W2d 476 (Ky.
1991); CR 56.




di scharge any i ndividual ... because the person is a
qualified individual wwth a disability ..”

First, Plaintiff argues KSP failed to “reasonably
accommodat e” him and subjected him to disparate treatnent
in violation of KRS Chapter 344. The relevant portion of
the Kentucky Cvil Rights Act (“Act”) is closely nodel ed
after the Anericans with Disabilities Act.!” Thus, it is
appropriate to analyze clainms under the Act by reference to
its federal counterpart.!® A case offering direct evidence

in support of the plaintiff’'s claim should be analyzed

under Monette v. Electronic Data Systems Corp.!* One

offering indirect evidence requires application of the

traditional test stated in MDonnell-Douglas Corp. V.

G een. ' Nonethel ess, under both tests, the burden rests

on the Plaintiff to establish he is a “qualified individual
with a disability. [l A “qualified individual with a
disability” is defined as follows:
An individual with a disability ...who, with or w thout
reasonabl e accommopbdati on, can perform the essentia
functions  of the enpl oynent position that t he

i ndi vi dual holds or desires unless an enployer

7
8
9
10
11

42 U.S.C. § 12101, et seq.

Brohmv. JH Properties, Inc., 149 F.3d 517 (6'" Cir. 1998).

90 F.3d 1173 (6'" Gir. 1996).

411 U. S 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973).

Wal sh v. United Parcel Service, 201 F.3d 718, 724-25 (6'" Gir. 2000)

Monette, supra, note 9, at 1186.




denonstrates that he is unable to reasonably
accommodate an enployee’'s or prospective enployee's
disability wthout undue hardship on the conduct of
t he enpl oyer’s business. [1?
In the case at hand, Plaintiff requested an indefinite
extension  of his |eave of absence. Courts have
consistently held that indefinite |eave is not a reasonable

accomuodat i on. The Walsh Court recently noted that its

review of case |aw had discl osed no cases where an enpl oyer
was required to allow an enployee to take a |[|eave of
absence for well in excess of one (1) year as a reasonable
accommodation. ¥  Here, Plaintiff has been on either unpaid
or unpaid |eave for over two (2) years. Furt hernore, he
was unable to offer an estimated date of return to work. A
request for additional |eave when there are no clear
prospects for a return to work is an “objectively
unr easonabl e acconmodation.”[*  Thus, KSP is entitled to

judgnment as a matter of |aw

KRS Chapter 344 C ai m Agai nst Rowe
Plaintiff argues that Rowe violated KRS 344.280(2) in

that he conspired with KSP and others to commt acts

12
13
14

KRS 344. 040.
Wal sh, supra, note 11, at 727.

Id., note 11.



decl ared unl awf ul by the Kentucky GCivil Ri ghts Act.
Specifically, the statute makes it “unlawful for a person,
or for two (2) or nore persons to conspire: ...(2) to aid,
abet, incite, conpel, or coerce a person to engage in any
of the acts or practices declared unlawful by this chapter
.7 Plaintiff insists that Rowe conspired to discrimnate
against Plaintiff based wupon his alleged disability.
However, it is undisputed that Plaintiff was not diagnhosed
wWth a depressive condition until after his final day of
work with KSP.['™  Thus, Rowe could not have discrim nated
against Plaintiff, base upon this alleged disability, prior
to the beginning of Plaintiff’s | eave from work.

The remaining issues raised by Plaintiff, which
occurred after Plaintiff was diagnosed wth depression,
also fail to sustain a claim for discrimnation. The
overwhel m ng evidence in the record establishes that the
SLEO conm ssion was denied for reasons entirely unrel ated
to Plaintiff’s disability. Mor eover, that decision was
made after a thorough exam nation by the Justice Cabinet,
not Rowe. Finally, any decisions regarding Plaintiff’s
sick leave were made by his new supervisor, Captain Tim
Hazlette. Furthernore, Plaintiff has not been able to cite

any evidence that KSP treated himunfairly with respect to

15

See Second Deposition of Plaintiff, pp. 63-64.
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his | eave from work. Plaintiff received over 16 nonths of
paid sick |eave, then another full year of wunpaid |eave.
Considering the evidence in the light nost favorable to
Plaintiff, it 1is inpossible for Plaintiff to produce
evidence at trial warranting a judgnent in his favor and

agai nst the novant.

Despite Sebree’'s insistence to the contrary, the
circuit court did, in fact, view the evidence in the |ight npst

favorable to him and it correctly concluded that no genuine

issues of material facts exist. Consequently, the judgnent is
af firmed.
ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE, JOSEPH R
ROVE:
Ruby D. Fenton-11ler
Borowtz & Goldsmth, PLC Stewart C. Burch
Loui svill e, Kentucky Logan & GAINES, PLLC

Frankfort, Kentucky

NO BRI EF FOR APPELLEE,
KENTUCKY STATE PCLI CE



