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General Partnership, brought this action seeking conpensatory
damages against the Gty of Mddlesboro and its mayor, Ben
H ckman. In an earlier declaratory judgnment action appealed to
this court, we found that the city wongfully issued a “stop
order” prohibiting the appellants from continuing the dunpi ng of
fill on certain property. In the present action the circuit
court found that Mars Properties’ claimthat its constitutiona
rights had been violated was barred on the basis of res
judicata, and that H ckman and the city were entitled to
immunity. W affirm

Sonetinme in the late 1980's Mars decided to build a
hotel on property owned by the Mars famly in M ddl esboro. At

the tinme the property was a steep hillside and to develop it, it

was necessary to nove an estimated 400, 000 cubi c yards of

mat eri al — approxi mately 10,000 truckl oads. The estinated cost
of the hotel was $3, 000,000, and the fill renpval was esti mated
to cost $2, 000, 000. In an effort to mnimnmze costs, Mars

purchased two di sposal sites; one was the Geen Hlls Cenetery,
where the fill would create additional burial space, and the
second, a lowlying tract in Mddl esboro currently being used as
a mni-storage facility. Both pieces being wwthin the city’'s
floodplain, it was necessary for Mars to obtain fill permts
fromthe state and the city. Follow ng conpletion of the

requi red surveyi ng and engi neering analysis, the state, through

-2



t he Natural Resources and Environnmental Protection Cabinet, in
early 1993, issued Mars fill permts for both |ocations. The
city issued a permt for the cenmetery property and Mars began
excavation for the hotel, dunping the fill on the cenetery
property. The permt application for the mni-storage property
was informally tabled by the mayor, Troy Welch, and by the
city’'s code enforcenent office. Later in 1993, and after the
el ection of Mayor H ckman but just days prior to his taking
office, the city issued a fill permt for the mni-storage
property. In early 1994, Mars commenced fill operations on the
m ni - st orage property.

After commencenent of fill operations on the mni-
storage property and after hearing concerns expressed by
nei ghbori ng property owners, H ckman investigated the potentia
of flooding on nearby property. Mars contacted officials from
t he Cabi net who assured the city that the fill operations would
have little effect on flooding. However, after consulting with
the city attorney, the city council decided that in addition to
obtaining a fill permt, a city flood prevention ordi nance
required Mars to obtain a devel opnent permt. The city issued
Mars a formal notice to immedi ately cease fill operations on the
m ni - st orage property.

The city filed a declaratory judgnment action seeking

both a ruling on the validity of the ordinance and an injunction
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preventing further devel opnent of the property. After the
circuit court ruled adversely to Mars, it appealed and in
Decenber 1995, in an unpublished opinion, this court reversed
hol di ng that since Mars had obtained a valid state permt, it
was not required to obtain a city devel opnent permt under the
city flood ordi nance. However, we rejected the conplaint under
Section 2 of the Kentucky Constitution that Mars had been
unfairly treated because other property owners had been
authorized to fill. The Suprene Court denied discretionary
revi ew.

In 1997, Mars comenced the instant litigation seeking
damages suffered as a result of the two-year delay in devel oping
the hotel and mni-storage properties on the basis that the
city’s and mayor’'s refusal to permt the work to continue was
wongful, and that it was in violation of Section 2 of the
Kentucky Constitution, and that the mayor acted in bad faith.
The circuit court held that the mayor and the city are inmmune
fromliability and that the Section 2 claimis barred by the

doctrine of res judicata.

The d ai ns Agai nst Local Governments Acts is contained

in KRS? 65.2003. It was enacted follow ng the court’s decision

3

in Gas Service Co., Inc. v. Cty of London,® a case that

2 Kentucky Revised Statutes.

® 687 S.W2d 144 (Ky. 1985).



restricted the doctrine of imunity for nunicipalities.

Al t hough the statute affirns all existing constitutional and
common | aw i nvol ving actions agai nst | ocal governnents, the
statute specifically sets forth clains that are disall owed.
Pertinent to the present case, the statute states:

Not wi t hst andi ng KRS 65. 2001, a | oca

government shall not be liable for injuries

or losses resulting from

(3) Any claimarising fromthe exercise of

judicial, quasi-judicial, legislative or

guasi -l egi slative authority or others,

exerci se of judgnent or discretion vested in

the | ocal governnent, which shall include by

exanpl e, but not be limted to:

(c) The issuance, denial, suspension,
revocation of, or failure or refusal to
i ssue, deny, suspend or revoke any
permt, license, certificate, approval,
order or simlar authorization.?*

Expressly stated is that a | ocal governnent is not
liable for the denial, revocation, or suspension of a permt.
To avoi d the express | anguage of the statute, Mars contends that
the fill permt was not suspended or revoked by the city but
that the prior litigation arose after the city informed Mars
that the operation nust cease until it obtained a devel opnent
permt. Mars argues that it never applied for the devel opnent

permt so that it was never deni ed, suspended, or revoked. W

find this semantic distinction unpersuasive.

4 KRS 65.2003(3)(c).



Mars was issued a permt pursuant to which it operated
until it received a “stop order” fromthe city and the
decl aratory judgnent action clearly sought to have the fil
permt declared of no force and effect. The actions taken by
the city, although clothed in different term nol ogy, had the
effect of revoking the permt issued. The revocation of the
fill permit, not the failure to apply for the devel opnent
permt, is the action taken by the city that allegedly danaged

)

Mars. Had it not been for the “stop order,” Mars woul d have
conti nued the devel opnent operations.
The final paragraph of KRS 65.2003 states that:
Not hi ng contained in this subsection shal
be construed to exenpt a | ocal governnent
fromliability for negligence arising out of
acts or om ssions of its enployees in
carrying out their mnisterial duties.
Mars contends that the city's “stop order” did not
i nvolve a discretionary act but was purely mnisterial.
Di scretionary acts require deliberation, decision and judgnent
while mnisterial acts require nmere obedi ence to orders or
performance of a duty in which there is little or no choice.”>
The issuance of the “stop order” was a discretionary

6

act . The city, after review of the facts and bei ng advi sed on

® Kea-Ham Contracting, Inc. v. Floyd County Devel opnent, 37 S.W3d 703 (Ky.
2000) .

6 Siding Sales, Inc. v. Warren County Water Dist., 984 S.W2d 490 (Ky. App.
1998).




the law, made a judgnment that, in accordance with the fl ood
damage prevention ordi nance, Mars nust obtain a devel opnent
permt and that the fill permt alone was insufficient. The
revocation of the permt is expressly listed in the statute as a
di scretionary act. Mreover, the acts perforned by the city
were clearly regulatory and liability does not extend to
regulatory functions different fromthose performed by a private
person or industry.’

The circuit court found that H ckman, at all rel evant
tinmes, was acting in his official capacity in the perfornmance of
di scretionary duties. The immunity afforded to nmunicipalities
by statute extends to its public officials. A nunicipa
official is not |iable for discretionary acts perforned when
sued in their official capacity.® And an official sued in an
i ndi vi dual capacity, is not personally liable for acts done
within the scope of authority and in the performance of a
di scretionary duty if the act was a good faith judgnment cal
made in a legally uncertain environment.® There is no evidence
t hat Hi ckman acted with either malicious intent or that he knew,

or reasonably should have known, that Mars Properties’ rights

7 1d. at 493.

8 Geenway Enterprises, Inc., v. City of Frankfort, 148 S.W3d 298 (Ky. App.
2004) .

° Ashby v. City of Louisville, 841 S.W2d 184 (Ky.App. 1992).

-7-



woul d be violated by the “stop order.” As nmayor, Hi ckman, after
receiving conplaints fromcitizens, began an investigation into
the possible threat of flooding in the area of the mni-storage
property and called a special neeting. After consultation with
the council and city attorney who advised that Mars was in
violation of the ordinance the “stop order” was issued. The
circuit court properly granted summary judgnent in favor of

Hi ckman in his individual and official capacities.

The final issue addressed concerns the claimthat the
city violated Section 2 of the Kentucky Constitution when it
required Mars to obtain two permits when the city had not
required any other citizen in a simlar situation to obtain two
permts. This issue was raised in the declaratory judgnent
action, and on appeal, this court stated:

Mars nmakes an assertion that it has

been unfairly treated because other property

owners have been authorized to fill. If

such is the case, it would be an egregious

violation of Section 2 of the Kentucky

Constitution. See Kentucky M|k Marketing

v. Kroger Co., Ky., 691 S.W2d 893 (1985).

We have exam ned the record in detail,

however, and find a |ack of substantia

evi dence to support this allegation.

A judgment on the nmerits in a prior suit precludes

relitigation of issues litigated and determ ned regardl ess of

whet her it was based on the sane cause of action as the second



suit.?

Thi s court

Section 2 violation, therefore,

granted summary judgnent.

has previously ruled that there was no

the circuit court properly

The summary judgnments are affirmed.

ALL CONCUR.
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