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BARBER, JUDGE: Appellant, Janes Rowe (Rowe), appeals the
Canpbell G rcuit Court’s denial of his notion pursuant to RCr
11.42. Appellant clainms that he received ineffective assistance
of counsel when defense counsel advised himto plead guilty to
charges of first-degree robbery. W affirmthe trial court’s

ruling.

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



Rowe was charged with stealing purses fromtwo elderly
wonen in February, 2002. The indictnent stated that the wonen
were injured when their purses were taken. Both wonen cl ai ned
to have been knocked down by Rowe’s grab of the purse, and both
cl ai med soreness and bruising of their hips and | egs. Rowe was
al so charged with being a persistent felony offender in the
second degree. Rowe pleaded guilty to the charges of first-
degree robbery and was sentenced to serve twelve years. The PFO
charge was dism ssed as part of the plea bargain agreenent.

Rowe filed an RCr 11.42 notion to vacate the judgnment
against him He asserted that had defense counsel properly
investigated the victins’ clainms, he would have di scovered t hat
t hey had not suffered injuries severe enough to warrant a first-
degree robbery conviction. Rowe argues that he had a strong
defense to the robbery charges and that counsel was ineffective
in advising himto plead guilty. The trial court overrul ed
Rowe’ s notion and found that both victins had been sufficiently
injured to warrant a first-degree robbery conviction.

Rowe contends that the pain, bruising and long term
soreness suffered by the victinms does not constitute physica
i njury under the Kentucky Penal Code. KRS 500.080(13) defines

“physical injury” as substantial physical pain or any inpairnent



of physical condition.” The record shows that both victins
suffered injury as a result of the robbery. Both victins
testified to ongoing pain due to being knocked to the ground.
One of the victins suffered additional injury to her head as she
hit the ground, in addition to the bruising and pain in her |eg
and hip. The injuries suffered by the victins are clearly
sufficient to constitute physical injury under the law. A
person is guilty of first-degree robbery when he takes goods
that are not his own, with force, and in so doing, causes
physical injury to the victimor a third party. Under the
evidence in the record on appeal, Rowe was properly charged with
robbery in the first degree.

Kent ucky | aw requires defense counsel to neke a
reasonabl e i nvestigation of their client’s case. Mrgan v.

Commonweal th, 399 S.W2d 725, 726 (Ky. 1966). Rowe argues that

counsel failed to adequately investigate the injuries incurred
by the victins prior to advising himto plead guilty to the
charges against him The record shows Rowe’s intelligent and
know ng wai ver of his right to trial at the tinme the plea was
entered. Rowe clains that his wai ver was not know ng or
intelligent because he had not been advised that his conduct did
not support the charges against him The circuit court found no

merit in Rowe’s assertions. The evidence avail able to counse



di d support the charges agai nst Rowe, and no ineffective
assi stance is shown.

Where an appellant clainms ineffective assistance of
counsel and requests reversal of his conviction, he nust neet

the two-pronged test found in Strickland v. Washi ngton, 466 U. S

668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). First, Rowe nust
show this Court that counsel’s performance was deficient, and
t hen he nust show that “there is a reasonable probability that,
but for counsel’s errors, he would not have pl eaded guilty and

woul d have insisted on going to trial.” Hill v. Lockhart, 474

U S 52, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985). Rowe failed to
show t hat counsel’s performnce was outside the w de range of
prof essional |l y conpetent assistance. Failure to make such a
showi ng requires this Court to affirmthe trial court’s ruling.

Bronk v. Commonweal th, 58 S.W3d 482, 486 (Ky. 2001).

The crimnal conplaints agai nst Rowe and the evidence
contained in the record show injury to the victins, including
the fact that one hit her head when she fell and that one was
“dragged across the parking lot” until she let go of her purse.
This evidence is sufficient to support a charge of first-degree
robbery. Rowe has shown no deficiency on the part of counsel.
Had Rowe insisted on going to trial, he would have faced the
addi tional charge of being a persistent felony offender. A

finding of guilty at trial could have resulted in a sentence in



excess of 20 years on each count of first-degree robbery.
Counsel s advice that Rowe accept the far | esser possible
sent ence under the plea bargain appears to have been sound tria

strategy. Russell v.Commonwealth, 992 S.W2d 871, 875 (Ky.App.

1999). For this reason, his claimof ineffective assistance
must fail. Rowe has shown no prejudice resulting from defense
counsel s actions which would create reversible error. This
Court rmust sustain a trial court ruling unless such ruling is

found to have been clearly erroneous. Fugate v. Comonweal t h,

62 S.W3d 15, 18 (Ky. 2001). Rowe has not shown the tria
court’s ruling to have been clearly erroneous. The ruling of

the Canpbell Circuit Court is affirned.
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