RENDERED: January 21, 2005; 10:00 a.m
NOT TO BE PUBLI SHED

Conmmomuealth Of Kentucky
Court of Appeals

NO 2004- CA-000253- MR

KElI TH HELTON APPELLANT

APPEAL FROM MONTGOMERY Cl RCUI T COURT
V. HONORABLE W LLI AM B. MAINS, JUDGE
ACTI ON NO. 03-CR-00072

COMMONVEALTH OF KENTUCKY APPELLEE

OPI NI ON
AFFI RM NG

Kk Kk Kk Kk Kk
BEFORE: BUCKI NGHAM DYCHE, AND GUI DUGLI, JUDGES.
BUCKI NGHAM JUDGE: Keith Helton appeals fromhis conviction and
sentence to two and one-half years in prison for the offense of
crimnal possession of a forged prescription in violation of KRS!
218A.284. The sole issue on appeal is whether the trial court
erred in denying Helton’s notion for a directed verdict. W
conclude that it did not, and we thus affirm

On April 29, 2003, Dr. Daniel Manley, a dentist in

Mont gonmery County, extracted three of Helton’s teeth. Dr.

! Kentucky Revised Statutes.



Manl ey then issued a prescription to Helton for 14 Lortab pills.
The prescription was dropped off at the Kroger Pharmacy drive-
thruin M. Sterling in Montgonery County | ater that day,

al t hough t he Commonweal th did not present evidence concerning
who left the prescription at the pharnacy.

As Denise Vice, a pharmacist, began to fill the
prescription, she noticed that the nunber of pills stated on it
appeared to have been changed from14 to 19. Knowing that it
was Dr. Manley's customto always wite his Lortab prescriptions
for 14 pills, she called Dr. Manley at his office. Dr. Manley
confirmed that he had witten the prescription for 14 pills, and
he directed Vice to mail it back to him Thus, neither Vice nor
any ot her pharmacist at the Kroger Pharmacy filled the
prescription.

Laney Huff, a pharmacy technician, was working the
drive-thru later that day when a vehicle pulled up to the w ndow
to obtain the Helton prescription. Huff testified that the
driver of the vehicle was a woman with dark hair and that Helton
was seated in the passenger seat. Huff told the woman that
there was a problemw th the prescription, that it could not be
filled, and that she should call Dr. Manley. Dr. Manley
recei ved a phone call froma wonman purporting to be Helton's

wife within an hour after these events. The wonman asked for



anot her prescription for Helton, but Dr. Manley refused to wite
one.

Helton was indicted by a grand jury in Montgonery
County on a single count of crimnal possession of a forged
prescription. The case was tried before a jury in the
Montgonmery Circuit Court on January 12, 2004, and the jury
returned a verdict of guilty. A final judgnment sentencing
Helton to two and one-half years in prison was entered foll ow ng
final sentencing, and this appeal by Helton foll owed.

Hel ton’s sol e argunent on appeal is that the trial
court erred in not directing a verdict of acquittal in his
favor. He argues that the Commonweal th did not prove any of the
el ements of the offense. Specifically, he first argues that the
Commonweal th did not prove that the prescription was altered or
who uttered the prescription. Helton states that he gave his
girlfriend, who was not identified until the trial, the
prescription, and he argues that he cannot be held crimnally
responsi ble for what his girlfriend may have done wth it after
he gave it to her. He enphasizes that both he and his father
testified that he was asleep on the couch in his father’s hone
during the time the prescription was presented at the pharnmacy
and that the Commonweal th failed to present any evidence that
the prescription was presented by him Finally, Helton argues

that there was insufficient evidence for the jury to concl ude
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that he was the nmal e passenger in the vehicle that returned to
get the pills and that, even if he had been the passenger, that
fact did not establish that he was involved in the crine.

The directed verdict rule was stated by the Kentucky

Suprene Court in Commonweal th v. Benham 816 S.W2d 186 (Ky.

1991), as foll ows:

On notion for directed verdict, the
trial court nust draw all fair and
reasonabl e i nferences fromthe evidence in
favor of the Commonwealth. |[If the evidence
is sufficient to induce a reasonable juror
to believe beyond a reasonabl e doubt that
the defendant is guilty, a directed verdict
shoul d not be given. For the purpose of
ruling on the notion, the trial court nust
assunme that the evidence for the
Commonweal th is true, but reserving to the
jury questions as to the credibility and
wei ght to be given to such testinony.

Id. at 187. Furthernore, “[o]n appellate review, the test of a

directed verdict is, if under the evidence as a whole, it would
be clearly unreasonable for a jury to find guilt, only then the

defendant is entitled to a directed verdict of acquittal.” 1d.

The crime of crimnal possession of a forged
prescription is set forth in the statutes as foll ows:

(1) A personis guilty of crimna
possession of a forged prescription
when, with know edge that it is forged
and with intent to defraud, deceive, or
injure another, he utters or possesses
a forged prescription for a controlled
subst ance.



KRS 218A.284(1). CGCiting various authorities, including cases
fromthis jurisdiction, Helton attenpts to define “uttering,” a
word that is not defined in the statutes. W have no quarre
with these definitions, which essentially state that to “utter”
means “to put or send (a docunent) into circulation.” See

Bl ack’s Law Dictionary (7'" ed. 1999).

W concl ude that the evidence was sufficient to
overcone Helton’s notion for directed verdict. First, the
Commonweal th did offer proof that the prescription had been
altered. The pharmacist testified as to her observation, and
Dr. Manley hinself testified in this regard. Second, Huff
testified that Helton was in the vehicle at the pharmacy drive-
thru when an attenpt was nmade to get the pills under the forged
prescription. On these two nmatters, the jury could easily
concl ude beyond a reasonabl e doubt that the prescription had
been forged and that Helton was a passenger in the vehicle when
the attenpt was nmade to get the pills.

In short, the Commonweal th presented evidence that Dr.
Manl ey gave a prescription to Helton for 14 Lortab pills, that
the prescription was altered within a few hours to indicate 19
pills, that soneone delivered the prescription to the pharmacy
so that it could be filled, and that Helton was a passenger in a
vehicle that returned the sane day to pick up the filled

prescription. Furthernore, the truthful ness of Helton s ali bi



is called into question due to the inconsistencies in the

testinony of his father as to the exact tinmes Helton was at his

resi dence.

“Circunstantial evidence is sufficient to support a
crimnal conviction.” Reynolds v. Commobnweal th, 113 S.W3d 647,
652 (Ky. App. 2003). “It is not required, in order to sustain a

convi ction based on circunstantial evidence, that the evidence
be such as to exclude every possibility of the defendant’s

i nnocence; it is sufficient if all of the circunstances, when
consi dered together, point unerringly to the defendants’ guilt.”

Hol  and v. Commonweal th, 323 S.W2d 411, 413 (Ky. 1959). Having

reviewed the evidence in this case, we conclude that it was
sufficient to overcone Helton’s notion for a directed verdict
and to support the jury’'s finding of guilt. The jury could
reasonably infer fromthe evidence that it was Helton, not the
woman who drove the vehicle, who commtted the crine.

The judgnent of the Montgonery Circuit Court is
af firmed.

DYCHE, JUDGE, CONCURS.

GUI DUGLI, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON

GUI DUGLI, JUDGE, DI SSENTI NG | respectfully dissent.
I do not believe the Coormonwealth nmet its duty to prove the
el enents of the crinme beyond a reasonabl e doubt and, therefore,

Helton was entitled to a directed verdict. KRS 218A. 284(1)



requires that proof be shown that the defendant utter[ed] or
possess[ed] a forged prescription. In this case, no one
testified that Helton uttered or possessed the forged
prescription. | do not believe the fact that he may or may not
have been a passenger in a vehicle in which the driver sought to
pick up the prescription is sufficient circunstantial evidence
to neet the statutory criteria, as does the mgjority.

Therefore, | would reverse Helton’s conviction and remand for

di sm ssal of the charge.
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