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BEFORE: M NTON AND TACKETT, JUDGES; HUDDLESTON, SENI OR JUDGE.?!
M NTON, JUDGE: When Jerry Newberry’'s application to raze a

building in the East Row Historic Preservation District (ERHPD)

1

Seni or Judge Joseph R Huddl eston sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b) of the
Kentucky Constitution and KRS 21. 580.



was deni ed, he sued the Gty of Newport and the Newport Hi storic
Preservati on Conm ssion (NHPC), along with Gty and NHPC
officials in their individual capacities (City). Discovery
proceeded and each side filed summary judgnent notions. After
several nonths, Newberry filed a second application to denolish
the sane building. The second application was approved. The
Cty then noved to dismss the lawsuit, asserting that approval
of the second application nooted the issues raised in the
lawsuit. The circuit court agreed and granted summary judgnent
for the City. Newberry appealed. W affirm

NEWPORT' S ERHPD

In 1987, the City passed an ordi nance creating the
NHPC. 2 The ordi nance, which was enacted under KRS® 82. 206,
authorized the Gty to designate and regul ate “l andnmar ks,
| andmark sites and historic districts,” and to provide for
“penalties for the violation thereof.” Three years later, the
City passed a second ordi nance establishing the boundaries of
the ERHPD.* And, in 1999, the Gty enacted a final ordinance
adopting the revised “historic district design review

gui del i nes” for regulation of the ERHPD.®

2 Gty of Newport, Ordinance No. 0-87-61.

3 Kentucky Revised Statutes.

4

City of Newport, O dinance No. 0-90-23.

® City of Newport, Odinance No. 0-99-10.
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I ncluded in the 1999 ordi nance is a section
hi ghlighting the requirenents for denolition within the ERHPD
The ordi nance reads:

Denolition of buildings within the East Row
Hi storic District nust be approved by the

Hi storic Preservation Conm ssion except in
cases where there is a threat to the public
safety. The purpose of historic zoning is
to protect historic properties and the
denolition of a building which contributes
historically or architecturally to the
character of the district is inappropriate
and shall be avoided. Denolition shall only
occur where it has been denonstrated that
public safety is threatened; if economc
har dshi p has been determ ned and the
denolition is approved by the Historic
Preservation Committee; or for building or
additions which are of a later tine period,
have | ost their original architectural
integrity, or do not contribute to the

nei ghbor hood’ s streetscape as determ ned by
the Historic Preservation Commttee.

A property owner within the ERHPD wanting to denolish
a building nust file a Certificate of Appropriateness (COA)
application with the NHPC. The NHPC will consider the nmerits of
the request, then vote to either approve or deny the
application. |If a COA application is denied, the ordi nance
provi des for an appeal to the Newport Board of Conm ssioners

(NBOC) under Newport Code 12, 7-7.



NEVBERRY’ S CONFLI CT W TH ERHPD

Newberry owns several houses in the ERHPD, two of the
houses are | ocated at 206 and 216 Park Avenue. After the Gty
enacted an ordi nance elimnating on-street parking al ong Park
Avenue, Newberry filed a COA to denolish the building | ocated at
206 Park Avenue. He was concerned that the elimnation of on-
street parking would discourage renters for his property at
216 Park Avenue. So he wanted to raze 206 Park Avenue and pave
the ot for parking. According to Newberry, 206 Park Avenue was
in “such disrepair, it would be cost prohibitive to repair it.”
Newberry estinmated that repairing 206 Park Avenue woul d cost him
over $80, 000.

NHPC recei ved the COA application on October 9, 2001.
And it held its hearing on Newberry' s denolition application on
Cct ober 24, 2001. Newberry explained to the conmittee that the
reason for his application was the elimnation of on-street
par ki ng on Park Avenue. Newberry st ated:

W thout the parking on Park Ave., the

buil ding at 216 ParkOthe four famly, no one
IS going to rent there. Even with the
par ki ng across the streetUthey put in
parking for 8 or 10 cars across the street.
The people who live in ny building would
have to wal k 2 bl ocks to get tolthey would
have to wal k down a bl ock, cross the street
at the crosswal k and back up to get to the
buil ding. And people who rent just aren’t
gonna do that. And this building is
occupieddit’s gonna take 8 cars, possibly



8 cars, and if we still have this
bui | di ng .

After a brief discussion, conmttee nenber Pau
Bl asing warned that it would be “inproper” for the NHPC to
approve an application for denolition based on a | ack of
parki ng. Blasing noted that the conmttee was bound by the
criteria cited in ordi nance nunber 0-99-10. Because 206 Park
Street was a “contributing structure” and was not in irreparable
condi tion, he concluded that denolition would be inappropriate.
The rest of the commttee agreed with Bl asing and deni ed the
appl i cation.

Fol | owi ng the appeals process cited in ordi nance
nunber 0-99-10, Newberry appealed to the NBOC. The hearing took
pl ace on January 7, 2002. Newberry reiterated his request to
denol i sh the building at 206 Park Avenue to provide parking
spaces for the residents of 216 Park Avenue. Newberry al so
stated that denpolition was necessary because “renovations to the
bui | di ng woul d be too costly,” and “he woul d not see any return
on his investnent.”

The NBOC gave thoughtful consideration to Newberry’'s
request; nenbers voiced concerns about both the |ack of parking
in the ERHPD and the potential denolition of a historically
significant building. But after Emly Butler, a Hi storic

Preservation Oficer in attendance at the NBOCC neeti ng, noted



that the building Newberry wi shed to denolish “was constructed
in the 1890’s, has Italian features and fits into the
streetscape with the smaller buildings,” the NBOC nenbers voted
unani nously to deny Newberry’s application.

After the NBOC denied his application, Newberry filed
a conplaint with the Canpbell G rcuit Court. He alleged that
the Gty “acted arbitrarily and capriciously in that they failed
to make any factual determ nations or |egal conclusions and they
failed to conply with the procedural and substantive provisions
of Ordinance 10-87-61 . . . .” He also argued that the Gty
restricted his use of his property in violation of Sections 1
and 2 of the Kentucky Constitution and the Fifth and Fourteenth
Amendnents to the Federal Constitution; deprived him*“of al
econom cal ly viable use” of his property, resulting in an
unconstitutional “taking”; and subjected him“to the deprivation
of rights, privileges and inmunities secured by federal |aw,
within the neaning of 42 U S.C. 1983.”

Following a brief period of discovery, both parties
filed notions for summary judgnent; and, alnbst a year after his
initial conplaint was filed, Newberry filed an anmended
conplaint. The anmended conpl aint added that ordi nances 0-87-61,
0-90-23, and 0-99-10 were “facially void ab initio, in that they
are in violation of federal and state statutes, and the due

process, equal protection and just conpensation provisions of
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”

the federal and state constitutions . The anended
conplaint also alleged that application of the ordinances to
Newberry was “contrary to | aw and void”; that application of the
ordi nances had resulted in a “regulatory taking” of 106 Park
Avenue in violation of Section 13 of the Kentucky Constitution
and the Fifth and Fourteenth Amendnents of the United States
Constitution; and that pursuant to 42 U S.C. 8 1983 and

42 U . S.C. § 1988, the Cty was liable to Newberry “for his |oss
and damage . . . plus his costs and reasonable attorney fees .

On May 6, 2003, the circuit court held a status
conference at which alternative resolutions were discussed. The
court ordered the case to be held in abeyance pending the
out cone of Newberry' s renewed application for denolition.

Three nonths later, Newberry filed a status report
stating that his application for denolition had been approved by
the NHPC. Shortly after that the Cty filed a notion to
dismss. The notion stated that because Newberry’s application
for denolition had been approved by the NHPC, the underlying
controversy was noot. The court agreed with the City; and on
Decenber 31, 2003, the case was dism ssed. The court observed:

First, Plaintiff does not have a tenporary

taking clai munder a Fifth Anmendnent

anal ysis. Second, Plaintiff’s standing

argunment that he owns other property in the
East River Historic District is not enough



for standing upon himto litigate a non-
justiciable matter. Kentucky courts have
held that nere citizenship and/or residency
in a particular city will not in and of
itself formsufficient basis to assert
standing to challenge a city ordi nance;

rat her there nust be a show ng of present
and substantial interest, as opposed to a
nmere expectancy. Finally, Plaintiff is not
a “prevailing party” under 42 [U. S. C. §]
1988 and, therefore, is not entitled to an
award of attorney’s fee. There was no
relief on the nerits of Plaintiff’s claim
that “materially altered the relationship of
the parties”.[sic] (citations omtted).

Thi s appeal foll ows.

Newberry nmakes six main argunents: first, there
exi sts a justiciable cause requiring further adjudication by the
court; second, he has standing; third, the ordi nances are
facially invalid; fourth, the ordinances are invalid as applied
to him fifth, he was subjected to a “regulatory taking;” and
sixth, he is owed costs and attorney’s fees under 42 U.S.C.° §

1988. On all points, we disagree.

“FACI AL” OR “AS APPLI ED’ | NVALI DI TY OF THE ORDI NANCES

Newberry nakes two argunents regarding the invalidity
of the ordinances: first, the ordinances are “facially” invalid
because they fail to “conformto the requirenents of either
statutes or constitutions; and, second, the ordi nances are

invalid “as applied” to him Newberry specifically argues that

6 United States Code.



t he ordi nances violate the requirements of KRS’ Chapter 100 and
that application of the ordinances resulted in denial of his due
process rights.

Because the circuit court found that Newberry did not
have standing to pursue this claim it did not make a specific
ruling on the validity of the ordinances. W believe this
deci si on was proper.

Article Il of the United States Constitution limts
courts to adjudication of “actual, ongoing cases or

» 8

controversi es. Even if a court has subject matter jurisdiction

over a case, “there remains a question of whether a particular

cause is justiciable.”®

The purpose behind requiring a litigant
to present an actual case or controversy is that our courts are
“not authorized to give advisory opinions on hypothetica
factual situations.”?

“Justiciability has both constitutional and prudentia
di nensi ons, and enconpasses a nunber of doctrines under which

courts will decline to hear and decide a cause. Though

justiciability has no precise definition or scope, doctrines of

Kent ucky Revi sed Stat utes.

8 Lewis v. Continental Bank Corporation, 494 U.S. 472, 477, 110 S.Ct.
1249, 1253, 108 L.Ed.2d 400 (1990); see also, Associated Industries
of Kentucky v. Commonweal th, 912 S.W2d 947, 950-951 (Ky. 1995).

® Fisher v. United States, 364 F.3d 1372, 1381 (C A Fed. 2004).

19 Conbs v. Matthews, 364 S.W2d 647, 649 (Ky. 1963).




st andi ng, nootness, ripeness, and political question are within
its ambit.”' Among the doctrines enconpassed by justiciability,
the United States Supreme Court has held that “standing . . . is

perhaps the nost inmportant.”'? In Allen v. Wight, the Court

stated that “[i]n essence the question of standing is whether
the litigant is entitled to have the court decide the nerits of

the di spute or of particular issues.”?!

The doctrine of standing
“has a core conponent derived directly fromthe Constitution. A
plaintiff nust allege personal injury fairly traceable to the
defendant's al |l egedly unl awful conduct and |likely to be
redressed by the requested relief.”

In granting the City’s notion to dismss, the circuit
court dism ssed Newberry’'s argunent that he had standi ng based

on his ownership of other property in the ERHPD. Citing Gty of

Ashl and v. Ashland FOP No. 3, Inc.,' the circuit court held that

Newberry’s “mere citizenship and/or residency in a particular
city will not in and of itself formsufficient basis to assert

standing to challenge a city ordi nance; rather there nust be a

1 Fisher, supra.

12468 U.S. 737, 750, 104 S.Ct. 3315, 3324, 82 L.Ed.2d 556 (1984).
B d.
o d.

15 888 S.W2d 667 (Ky. 1994).
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showi ng of present and substantial interest, as opposed to a
nmer e expectancy.”

We agree with the court’s reasoning. Newberry’'s
argunment that he has standing to challenge the “facial” and, “as
applied,” validity of the ordinances because he owns property in
the ERHPD is without nerit. Newberry has neither asserted nor
proved that he is currently suffering a “personal injury”
traceable to the alleged invalidity of the ordinances. Even if
t he ordi nances violate KRS Chapter 100 or contravene Newberry's
due process rights, there is not a current case or controversy
t hr ough whi ch Newberry can challenge their validity. The nere
fact that Newberry may suffer an injury in the future related to
the ordinances is insufficient to sustain a present cause of
action. Therefore, we believe the circuit court properly held
that Newberry did not have standing to challenge the validity of
t he ordi nances. Moreover, because Newberry does not have
standi ng, no case or controversy exists; so there is no

justiciable cause worthy of further adjudication by the court.

REGULATORY TAKI NG

Next, Newberry argues that the Gty subjected his
property to a regulatory taking. Frankly, we are puzzled by
Newberry’s argunent; but for purposes of thoroughly anal yzing

this claim we will nonethel ess di scuss his assertion. Because
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of our confusion, however, we believe Newberry's claimis best
articulated in his own words:

The material facts that are not in dispute
in this controversy establish at |east a
jury issue in regard to both a substantia
advancenent of a legitimte public interest
by the denial of the denolition of the

di | api dat ed buil di ng proposed by Newberry
and the deprivation of all economcally

vi abl e use of his property by that denial.
In this controversy, the governnenta
interest is the preservation of the
characteristics of the East Row Historic
District described in the East Row Historic
Gui del i nes adopted by O di nance 0-99-10.
Not hing in the record on appeal precludes
Newberry from convincing a jury that the

di | api dated buil ding that he proposed for
denolition has none of the characteristics
described in the Cuidelines for
preservation, that the Newport defendants
have permtted the denolition of other

buil dings in the East Row Hi storic D strict
with nore of those characteristics and that
the denial of the denolition of Newberry’'s
di | api dated buil ding doesn’t substantially
advance a legitinmate public interest.

The “Takings Cause” is found in the Fifth Arendnent
of the United States Constitution and is applied to the states
t hrough the Fourteenth Amendnent. The cl ause reads: “[ N or
shal | private property be taken for public use, w thout just
conmpensation.”?® The United States Suprenme Court has hel d that
“one of the principal purposes of the Takings Cause is ‘to bar

Government from forcing sonme people alone to bear public burdens

16 Us Const., Anend V.
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which, in all fairness and justice, should be borne by the

public as a whole.’ "

In Penn Central Transportation Conpany v. Gty of New

York, '® the Supreme Court faced a situation simlar to the one
apparently contenpl ated by Newberry' s argunent. The question
presented to the Court was “whether a city may, as part of a
conprehensi ve programto preserve historic | andmarks and
historic districts, place restrictions on the devel opnent of

i ndividual historic landmarks . . . without affecting a ‘taking’
requiring the payment of ‘just conpensation.”!® The Court held
that a city could designate specific areas as “historic” w thout
inplicating the Fifth Amendnent, specifically stating:

[I]n instances in which a state tribuna
reasonably concl uded that “the health,
safety, norals, or general welfare” would be
pronoted by prohibiting particul ar
contenpl at ed uses of land, this Court has
uphel d | and-use regul ati ons that destroyed
or adversely affected recogni zed rea
property interests. Zoning |aws are, of
course, the classic exanple, which have been
vi ewed as perm ssi bl e governnental action
even when prohibiting the nost beneficial
use of the property.

Zoning laws generally do not affect existing
uses of real property, but “taking”

" Dolan v. City of Tigard, 512 U S. 374, 383, 114 S.Ct. 2309, 2316,
129 L. Ed. 2d 304 (1994), quoting Arnstrong v. United States, 364 U. S
40, 49, 80 S. . 1563, 1569, 4 L.Ed.2d 1554 (1960).

18438 U.S. 104, 98 S.Ct. 2646, 57 L.Ed.2d 631 (1978).

9 1d. at 107.
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chal | enges have al so been held to be wthout
merit in a wde variety of situations when

t he chal | enged governnental actions

prohi bited a beneficial use to which

i ndi vi dual parcels had previously been
devoted and thus caused substantia

i ndi vi dual i zed harm

Apart from our own di sagreenment wth

appel l ants’ characterization of the effect

of the New York City |law, the subm ssion

that appellants may establish a “taking”

sinply by showi ng that they have been denied

the ability to exploit a property interest

that they heretofore believed was avail abl e

for devel opnent is quite sinply untenable. ?°

We do not believe that Newberry' s argunent is
sufficient to sustain a “takings” argunent. He has neither
asserted nor proved that his property was physically taken from
himby the Cty; likewise, he fails to establish how the denia
of his COA application resulted in a regulatory taking. There
is no evidence that Newberry’s property rights or economc
viability were affected by the initial denial of his
appl i cation.

Mor eover, based on the Suprene Court’s decision in

Penn Central, it is clear that the Cty's decision to designate

the ERHPD as a historic area was valid; therefore, we do not
believe the NHPD and NBOC s initial decision to deny Newberry’'s

COA application could possibly be viewed as a governnent a

20 1d. at 125-131 (citations ontted).
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taking, regulatory or otherwise. So we agree with the circuit
court’s decision that Newberry “does not have a tenporary taking

claimunder a Fifth Arendnent anal ysis.”

COSTS AND ATTORNEY’ S FEES PURSUANT TO 42 U.S.C. 8§ 1988

Finally, although not explicitly discussed in his
brief, we note that Newberry argued before the circuit court
that his clains anbunted to a “civil rights” action under
42 U. S.C. § 1983; and because he was the “prevailing party,”
Newberry asserted that he was owed costs and attorney’ s fees
pursuant to 42 U.S.C. 8 1988. The court dism ssed this argunent
based on the fact that Newberry was not a “prevailing party.”

The federal civil rights statute, 42 U S.C. § 1983,
creates a private action for the deprivation of rights. The
statute reads:

Every person who, under col or of any

statute, ordinance, regulation, custom or

usage, of any State or Territory or the

District of Colunbia, subjects, or causes to

be subjected, any citizen of the United

States or other person within the

jurisdiction thereof to the deprivation of

any rights, privileges, or immunities

secured by the Constitution and | aws, shal

be liable to the party injured in an action

at law, suit in equity, or other proper

proceedi ng for redress .

42 U.S.C. § 1988 states that in any action brought under

42 U.S.C. 8§ 1983, “the court, in its discretion, may allow the
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prevailing party, other than the United States, a reasonable
attorney's fee as part of the costs . ”

First, we note that Newberry fails to explain how his
civil rights were violated. There is no allegation of
di scrim nation; noreover, there is no proof that the Gty
deprived Newberry of his present “rights, privileges, or
immunities.”

Second, even if this claimdid fall under
42 U.S.C. § 1983, we do not understand how Newberry is the
“prevailing party” to whomattorney’'s fees are owed. To be a

prevailing party, one party nust, assunedly, “win.” Because
there was never a full adjudication before the court, it is
difficult to assess one party as the clear victor over the
other. Even though Newberry' s COA application was eventual |y
approved, we do not believe he “prevail ed” for purposes of

42 U . S.C. 8§ 1988. Therefore, we agree with the circuit court’s

deci si on.

CONCLUSI ON

For these reasons, the order of the Canpbell Crcuit
Court granting the Gty’'s notion to dismss is affirned.

ALL CONCUR
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