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JUDGE. !

M LLER, SENI OR JUDCE: Appellant Bill Crider (Bill) appeals from
a decree of the Fayette Crcuit Court, entered Novenber 25,

2003, dissolving his marriage to Joyce Gaines Crider (Joyce).

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
Kent ucky Revi sed Statutes 21.580.



Before us, Bill contends that the trial court erred in refusing
to recuse; by invalidating the parties’ prenuptial agreenent; in
t he characterization and distribution of marital property; and
in awarding attorney fees. W affirm

Bill and Joyce were married on Novenber 20, 1999, the
second nmarriage for both. At the tinme of the marriage, Bill was
36 and Joyce was 29. Just short of two years later, they
separated, and within a nonth foll ow ng separation Bil
initiated dissolution proceedings. Wthin a year, on the day
bef ore her schedul ed deposition, Joyce di sappeared. She
remai ned absent throughout the rest of the proceedings.? Her
not her, Joan Gai nes, was appoi nted as Joyce’ s conservator by the
Probat e Division of the Fayette District Court.® The parties
agreed to continue the proceedings in Joyce s absence with
Joyce’ s not her appearing for her.

The trial court made the follow ng findings and
di stri butions:

1) 945 Dayton Avenue, Lexington: Purchased

by Joyce in 1992, prior to the marriage, for

$39, 000. 00; Joyce nmde i nprovenents before

the marri age and was solely responsible for
t he nortgage, even after the marriage; in

2Bill initially testified by deposition that he | ast spoke to Joyce on the
Friday eveni ng before her di sappearance the followi ng Monday; he | ater gave a
sworn statenent contradicting that testinony and indicating i nstead that he
and Joyce had spent that weekend together in Northern Kentucky and had agreed
to a division of the property so that she would not have to give her
deposition. He stated that he | ast saw Joyce that Sunday afternoon when they
returned to Lexington.

3 Kentucky Revised Statutes (KRS) 387.590.
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April, 2001, eighteen nonths into the

marri age, house and contents destroyed by
fire caused by a gas |eak; insurance paid
$78,969. 00 for the house, an appreciation of
$44,169. 00. Court awarded Joyce $37,519. 00
as nonmarital property; remainder of

appreci ation of $6,650.00 deenmed marital
property and each party awarded one-half
($3,325.00). The court awarded Joyce
$17,500.00 for the value of the |land, the
anount spent by Bill to purchase it.

2) 2909 Jason Court, Lexington: Purchased
by the parties in August 2001 for

$117, 500. 00; down paynent of $33,500.00 from
t he i nsurance proceeds; $84, 000.00 renai ned
on the nortgage; Bill |ived on the property
and contributed to the nortgage paynents for
t hree nont hs before noving out due to the
separation; after Bill noved out, paynents
made by Joyce or her nother. Court awarded
Bill marital share of $3,325.00
(contribution fromhis marital portion of

t he i nsurance proceeds) and $175. 00
(contribution for three nonths residing
there) and awarded Joyce the property.

3) 8102 Kentucky Hi ghway 114, Prestonsburg:
originally owed by Bill’s nother; she
deeded the property to Bill shortly

foll owi ng the nortgage payoff; $24,000.00 in
marital funds (proceeds fromthe persona
property insurance proceeds fromthe fire)
was used to pay off nortgage in June, 2001,
and joint inmprovenents of $5,000.00 equal
total marital contributions of $29, 000. 00.
Court awarded each party one-half of marital
contributions ($14,500.00). Rental incomne
found to be 40% marital, 60% nonmarit al
Court awarded each party one-half of the
marital portion ($300.00); Bill awarded the
remai nder of $1, 200. 00.

4) Personal Property: Myjority destroyed in
the fire; insurance proceeds totaled

$55, 250. 00; Rermi nder of $31, 250.00 (after
$24, 000. 00 used to pay off Prestonsburg
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nort gage); 60% Joyce’s marital share and 40%
Bill’s marital share; Court awarded Bill the
j et ski, guns purchased during the marri age,
dune buggy, gooseneck trailer, Looney Tune
car (totaling $17,700.00) and awarded Joyce
the remai ning contents at Jason Court, the
1991 Toyota truck, and the 1993 Infinity car
(totaling $18, 500. 00).

5) The court awarded Bill $3,500. 00,
constituting one-half of marital funds used
by Joyce to repay a prior debt to her

not her.

6) Four Siberian Husky Dogs: Court awarded
Bill one dog purchased before the marri age
and awarded Joyce three dogs given to Joyce
during the marri age.

7) Attorney Fees: Joyce's fees total

$12,000.00 for M. Chaney and $6, 000. 00 for

Ms. Doss; Court found that fees reasonably

incurred due to Bill’s actions and ordered

Bill to pay 80% or $14, 400. 00.

W review questions of fact under the clearly
erroneous standard of Kentucky Rules of Cvil Procedure (CR)

52.01; Largent v. Largent, 643 S.W2d 261, 263 (Ky. 1982). The

trial court’s application of lawis reviewed de novo. Rehmv.
C ayton, 132 S.W3d 864, 866 (Ky. 2004). W conclude that the
findings of the trial court are supported by substantia
evi dence and are not clearly erroneous. W also find that there
was a correct application of |aw.

Bill initially contends that the trial judge erred 1)
in not permtting his case to be heard in Fayette Famly Court

and 2) in not recusing under KRS 26A.015(2)(a) and (e). “The



burden of proof required for recusal of a trial judge is an

onerous one." Stopher v. Commonweal th, 57 S.W3d 787, 794 (Ky.

2001). "A party's nere belief that the judge will not afford a
fair and inpartial trial is not sufficient grounds to require

recusal.” Webb v. Commonweal th, 904 S.W2d 226, 230 (Ky. 1995).

The person seeking recusal nmust point to facts denonstrating
bi as or other reasons for disqualification of a trial judge.

Foster v. Commonweal th, 348 S.W2d 759, 760 (Ky. 1961), cert.

denied, 368 U S 993, 82 S.Ct. 613, 7 L.Ed.2d 530 (1962). For
the follow ng reasons, Bill has failed to neet his requisite
bur den.

On January 23, 2003, Chief Fayette G rcuit Judge Gary
Payne entered the foll ow ng order:

I T IS HEREBY ORDERED BY THE COURT, for
t he purpose of transferring Donestic/Famly
Cases fromthe Gvil/Crimnal D visions of
the Fayette Circuit Court, nanely, the 1%,
3rd 4th gth 7'h and 8'" Division to the
Fam |y Court Divisions, nanely, 2" 6'" and
9'" the followi ng cases, which have been
randomy sel ected by the Fayette Circuit
Court derk, are reassigned fromthe 7'M
Di vision to the 9" Division.

01-Cl-04579 BILL CRIDER VS. JOYCE
GRI DER (sic)

IT 1S FURTHER ORDERED t hat upon noti on,
with notice thereof, filed in the 9!
Di vision, a case nmay be reassigned to the 7"
Division. The notion will state good cause
for the reassi gnment and contai ned thereon,
or attached thereto, the witten consent to



such reassignnent by the Judge of the 7'"
Di vi si on.
IT 1S FURTHER ORDERED t hat these

transfers shall becone effective February 1

2003 and if any proceedi ngs or notions have

been previously schedul ed, parties are

directed to file a re-notice of said

proceedi ng for the new division.

Joyce asked the Seventh Division to consent to a reassignnent
back to the Seventh Division due to its extensive know edge and
the fact that famly court’s long terminvol venent woul d not be
required as no children were involved. Bill objected, arguing
that the Seventh Division lost jurisdiction of the case as nore
than ten days had passed since transfer, and “(b)y virtue of an
amendnent to the Constitution and enabling legislation this
matter is now properly pending in the ninth Division, Famly
Court.” On May 9, 2003, the Seventh Division concluded that
Joyce was not required to file a notion in the Ninth Division to
all ow the Seventh Division to retain the case, and entered an
order retaining the case.

On August 13, 2003, Bill filed a notion to recuse,
asking the trial court “to conply with the O der of the Chief
Judge.” He also filed an affidavit, citing KRS 26A. 015(2) (a)
and (e), and alleging inpropriety in the trial judge s
“statenments nade in court; her refusal to abide by the order of

the Chief GCrcuit Judge; her refusal to grant [Bill] his

residence and his pets; and the Judge’s participation in the



solicitation of support in the canpai gn of her husband.” A
hearing was held.* Followi ng the hearing, the Ninth Division
entered an order reassigning the case to the Seventh D vi sion.
Al t hough there is no order in the record overruling Bill’s
recusal notion, and the video hearing is not part of the record
on appeal, both parties indicate in their briefs that Bill’'s
recusal notion was overruled at this hearing. Bill raised the
i ssue again at the conclusion of the case in his CR 59.05 notion
to alter, anend, or vacate, which was overrul ed by the court by
order entered January 5, 2004.

Pursuant to Kentucky Constitution Section 116, the
“Supreme Court shall have the power to prescribe . . . rules of
practice and procedure for the Court of Justice.” In Suprene
Court Rule (SCR) 1.040(3), the Court delineates the duties of
the chief circuit judge, including the duty to (d) “reassign
cases fromone judge to another as necessary or convenient;” and
the responsibility in (4)(a) to “regulate the assignnent of
cases to the judges on a random basis.” SCR 1.040(4)(c)
provi des that absent “good cause to the contrary, all matters
connected with a pending or suppl enental proceeding shall be
heard by the judge to whomthe proceeding was originally

assigned.”

4 Al though both parties cite this court to a video record of the hearing on
this notion on August 18, 2003, the hearing is not in the record on appeal .
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Despite this authority, Bill contends that once the
Ninth Division was designated as a “famly court” and his case
was transferred to the Ninth Division by Chief Judge Payne’s
January 23, 2003 order (rmade effective February 1, 2003), the
Seventh Division lost jurisdiction as the NNnth D vision had
exclusive jurisdiction pursuant to KRS 23A. 100, which
establishes the jurisdiction of famly court. He further argues
that any actions of the Seventh Division foll ow ng February 1,
2003, are thus erroneous and reversible.® Bill’s reliance on KRS
23A. 100, however, is msplaced as this statute did not becone
effective until June 24, 2003, after the reassignnent of cases
herein. The reassignnment of Bill's case was perforned under the
authority of the above Suprene Court Rule. There was,
therefore, no error by the trial judge in retaining this case.

Bill additionally contends that the trial judge erred
in overruling his notion to recuse pursuant to KRS 26A. 015(2) (a)

and (e).® Bill argues on appeal that recusal was mandated by the

>Bill's argunents essentially relate only to actions by the Seventh Division
bet ween February 1, 2003, (the effective date of the transfer order) and
August 21, 2003, (when the Ninth Division entered an order reassigning the
case to the Seventh). According to the record, this includes rulings on
several motions to continue, interimattorney fees, substitutions of counsel
and purchase of the Dayton Avenue property by Bill

6 (2) Any justice or judge of the Court of Justice or master conm ssioner
shal |l disqualify hinself in any proceedi ng:

(a) Where he has a personal bias or prejudice concerning a party, or
personal know edge of disputed evidentiary facts concerning the
proceedi ngs, or has expressed an opinion concerning the nerits of the
pr oceedi ng;

* * %



trial judge' s “statenments made in court, her refusal to abide by
the orders of the Chief G rcuit Judge, her refusal to grant him
his residence and pets in the absence of his wife Joyce and the
Judge’s participation in the solicitation of support in the
canpai gn of her husband.” Bill fails, however, pursuant to CR
76.12(4)(c)(v), " to cite in his argument to specific facts
supporting these clains. Also, as stated above, although the
parties refer to the video hearing on this issue, it was not
made a part of the record on appeal. Wen the conplete record
is not before the appellate court, the appellate court nust
assunme that the omtted record supports the decision of the

trial court. Commonwealth v. Thonpson, 697 S.W2d 143, 145 (Ky.

1985). As such, Bill has failed to carry the burden justifying
recusal

Bill next contends that when invalidating the parties’
prenuptial agreenent, the trial court applied an erroneous
standard when it placed the burden of proof on himto establish
t he existence of the itens clainmed, and further that the trial
court erroneously relied on hearsay and Bill’s non-production of

assets in reaching its conclusion. W nust decline, however, to

(e) Where he has know edge of any other circunstances in which his
inmpartiality m ght reasonably be questi oned.

" (4)(c) The organi zation and contents of the appellant’s brief shall be as
fol |l ows:

* x %

(v) An “ARGUMENT” . . . with anple supportive references to the record.
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review this issue. The hearing on this natter apparently
occurred on August 18, 2003. As stated above, this video
hearing is not part of the record on appeal. W nust,
therefore, assune that the omtted record supports the decision
of the trial court. See id.

Bill next asserts that the trial court erred in the
characterization and division of property. According to Sexton
v. Sexton, 125 S.W3d 258, 264-65 (Ky. 2004),

The di sposition of parties' property in a

di ssol ution-of-marriage action i s governed

by KRS 403. 190, and neither record title nor

the formin which it is held . . . is

controlling or determ native. Under KRS

403.190, a trial court utilizes a three-step

process to divide the parties' property:

"(1) the trial court first characterizes

each item of property as marital or

nonmarital; (2) the trial court then assigns

each party's nonmarital property to that

party; and (3) finally, the trial court

equitably divides the marital property

bet ween the parties.”

Foot notes om tted.

First, with regard to the Dayton Avenue property and
the i nsurance proceeds, there is no dispute that the property
was originally owed by Joyce and then served as the couple’s
residence after their marriage, and that the residence burned
resulting in an award of insurance proceeds. The trial court

found that 81% (representing 90 nonths of 108 nonths) of the

appreciation and equity in the property was Joyce’'s nonnarital
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property and 19% (representing the 18 nonths of the parties’
marriage) of the appreciation and equity was marital, equally
di vidi ng that anmount between the parties. After making this
finding regarding the percentage of marital property, the tria
court awarded the proceeds fromthe sale of the Dayton Avenue
property, after the fire, to Joyce, which Bill later paid in
purchasing the property. Bill takes issue with the
characterization of the nonmarital property, asserting that the
i nsurance contract was executed after the marriage and thus al
the i nsurance proceeds were marital property; and al so asserting
that the proceeds fromthe sale were marital. W find no error
inthe trial court’s application of the “source of funds” rule
as stated in Sexton at 265:

"An item of property will often consist of
both nonmarital and marital conponents, and
when this occurs, a trial court nust
determ ne the parties' separate nonmarita
and marital shares or interests in the
property on the basis of the evidence before
the court.” Neither title nor the formin
whi ch property is held determ nes the
parties' interests in the property; rather,
"Kentucky courts have typically applied the
"source of funds' rule to characterize
property or to determine parties' nonmarital
and marital interests in such property.”
"The 'source of funds rule' sinply nmeans
that the character of the property, i.e.,
whether it is marital, nonmarital, or both,
is determ ned by the source of the funds
used to acquire the property.”

Foot notes om tt ed.
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Bill makes a simlar claimwith regard to the Jason
Court property, of which the down paynent was nade with the
i nsurance proceeds. The court awarded the property in
proportion to the parties’ marital percentage of insurance
proceeds. As above with the Dayton Avenue property, we find no
error with regard to this award

We likewise find no error with regard to the
Prest onsburg property deeded to Bill fromhis nother. The
evi dence supported that the $24,000.00 used to payoff the
exi sting nortgage was nmarital funds (proceeds fromthe
i nsurance) and further that $5,000.00 in marital funds was
expended in inprovenents. Bill received one-half of the marital
interest and 60% of the rental incone.

Bill also asserts error by the trial court in the
di vi sion of personal property and in the total amount of noney
expended by Joyce prior to their separation, keying his argunent
to the credibility of Joyce's nother who testified in Joyce’s
absence. Qur standard of review is not based, however, on
whet her the | osing side presented credible evidence; rather
"[t]his court cannot disturb the findings of a trial court in a
case involving dissolution of marriage unless those findings are
clearly erroneous . . . . The property may very well have been
di vided or valued differently; however, how it actually was

di vi ded and val ued was within the sound discretion of the tria
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court." (citation omtted). Cochran v. Cochran, 746 S. W 2d 568,

569-570 (Ky. App. 1988).

As indicated above, we review these characterization
and distribution issues under an abuse of discretion standard.
We decline to disturb the trial court’s rulings. There is
substantial evidence in the record to support the trial court's
determ nations. The court’s findings are not clearly erroneous.

Lastly, Bill conplains of the trial court’s award of
80% of Joyce’'s attorney fees. The court based this award upon
m srepresentations and untruths by Bill which ultimately
required Joyce’'s counsel to defend. Although Bill admts
untrut hs and conceal nent of information during the proceedi ngs,
and the record clearly shows four changes of counsel leading to
del ays, he contends that Joyce was equally as cul pabl e by
di sappearing, and that the court failed to recognize that there
was a substantial inbalance in the parties’ financial resources
in favor of Joyce.

KRS 403. 220 authorizes the award of attorney fees in a
di ssolution action. The trial court’s ruling is subject to
review only for an abuse of discretion. Sexton at 272.
"Cbstructive tactics and conduct, which nmultiplied the record
and the proceedi ngs" are proper considerations "justify[ing]

both the fact and the amount of the award.” GCentry v. Gentry,

798 S.W2d 928, 938 (Ky. 1990). Contrary to Bill’s untruths and
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del ays due to changes in counsel, Joyce' s nother was appointed
conservator to avoid further delays in the case. The record
supports the trial court’s findings. As to Bill’s contention of
error based on a substantial inbalance in the parties’ financi al
resources, as Joyce was awarded the “vast majority of the nonies
and properties,” the trial court was presented with evidence on
the financial resources of both parties, including evidence that
Bill made substantially nore in income, and that Bill has, by
his own adm ssion, a vast collection of guns and close to one-
half mllion dollars buried in a | ockbox in Eastern Kentucky.
There was no abuse of discretion.

For the foregoing reasons, the judgnent of the Fayette

Circuit Court is affirned.

ALL CONCUR
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
M chael L. Judy Debra Ann Doss
Frankfort, Kentucky Shea Chaney

Lexi ngt on, Kent ucky
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