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BEFORE: BARBER, BUCKI NGHAM AND JOHNSON, JUDGES.

BARBER, JUDGE: Lonnie M chael Epperson (Epperson) appeals his

j udgnment of conviction for first-degree sexual abuse arqguing
that the victimadvocate’s behavior at trial resulted in error
necessitating a new trial and that the circuit court erred by
considering nore than one victiminpact statenent at sentencing.

W affirm



Epperson was convi cted of first-degree sexual abuse of
a mnor that occurred while he was babysitting the child. At
his trial the victims advocate acconpanied the victiminto the
courtroom The victim s advocate was asked to sit further back
in the courtroom pursuant to the appellant’s inquiry. Epperson
al so states that although the victins advocate noved about
hal f-way back in the courtroom she remained within the |ine of
sight of the victimw tness. Epperson maintains in this appea
that the presence of the victims advocate and her behavior in
the courtroomunfairly bolstered the child s testinony and nmade
him seem nore credible to the jury.

KRS 421.575 allows a victinis advocate to acconpany
the victimduring any court proceeding “to provide noral and
enotional support.” It also allows the victinis advocate to
confer with the victimif it is reasonable. Therefore, the nere
presence of the victims advocate in the courtroomin this case
is not grounds for a mstrial or reversal of Epperson’s
convi cti on.

Epper son contends though that the actions of the
victims advocate reflected on the credibility of the victim

witness simlar to the case of Sharp v. Commonweal th, 849 S. W 2d

542 (Ky. 1993). In Sharp, the Kentucky Supreme Court considered
a situation where a friend of the victims famly gave confort

and encouragenent to a child witness during her testinony
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regardi ng sexual offenses Sharp had commtted. The friend
nmout hed statenents to the child such as, “You're doing fine,”
and made approvi ng gestures such as w nking and displaying a
t hunbs-up sign. [d. at 546-547. The Court held that the tria
court should have granted a mstrial when this was brought to
its attention. 1d. at 547.

In setting forth the standard the Court in Sharp noted
t hat when determ ning whether a mistrial should be granted the
circuit court is faced with the question of “whether the
inpropriety would likely influence the jury.” 1d. |In the case
at hand there is no evidence that the victinm s advocate nade any
gestures to the victimw tness during his testinony or otherw se
encouraged or conmunicated with himin any way. The simlarity
to Sharp is slight at best and all but disappears when KRS
421.575 is considered.

Epperson al so argues that the court erred when it
considered victiminpact statenments fromfour different
i ndi viduals. He points out that KRS 421.520(1) allows the
“victimi as defined in KRS 421.500(1) to submt a statenment for
consideration by the court at sentencing. The statutory
references are to a singular victim thus, Epperson maintains
that consideration of nore than one victiminpact statenment by

the court is reversible error.



This argument is not preserved for review and so nust
be anal yzed under the pal pable error rule requiring this Court
to believe that there is a substantial possibility that the
result would have been different had the conplained of error not

been conmm tted. Partin v. Commonweal th, 918 S.W2d 219, 224

(Ky. 1996).

We do not believe that there is any substantia
i kelihood that the outcone would have changed in Epperson’s
case had the circuit court only considered one victiminpact

statenment. Like Brown v. Commonweal th, 780 S.W2d 627, 630 (Ky.

1989), the jury that recormmended the sentence in Epperson’s case
did not see the victiminpact statenments, and therefore, could
not have been influenced by their subm ssion. Further, the
court inposed the sentence recommended by the jury.

Even had Epperson properly preserved this argunent it
is clear that a circuit court has the discretion to consider
witten victiminpact statenents fromnore than one “victim”

Hoskins v. Maricle, 150 S.W3d 1, 26 (Ky. 2004); Sherroan v.

Commonweal th, 142 S.W3d 7, 24 (Ky. 2004); Brand v.

Commonweal th, 939 S. W2d 358, 360 (Ky.App. 1997). The only tine

there appears to be a limtation on the circuit court’s ability
to hear such evidence is if the Commonweal th chooses to present

vi ctiminpact evidence through live testinony during the



sentenci ng phase of a defendant’s trial. See Terry v.

Commonweal th, 153 S.W3d 794, 805 (Ky. 2005).

The judgnent agai nst Epperson is affirned.
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