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GUI DUG.lI, JUDGE: Rugeley Pierson DeVan, |11, (hereinafter
“Ruge”) appeals fromthe Decenber 31, 2003, Findings of Fact,
Concl usi ons of Law and Decree of Dissolution of Marriage entered
by the Fayette Circuit Court. |In the decree, the court

i ncorporated the antenuptial property agreenment dated July 18,
1996. Ruge argues the enforcenent of the antenuptial agreenent
was erroneous and as such, that portion of the decree should be

reversed. W have thoroughly reviewed this natter and the



appl i cable case |aw and, finding no error in the court’s
determnation, we affirm

Ruge and Susan Clay Callaway (fornerly DeVan)
(hereinafter “Susan”) were married on July 20, 1996. Each had
been previously married and had children during those marriages.
Susan suggested to Ruge that they should enter into an
antenuptial property agreenent (hereinafter “the agreenent”) for
t he express purpose of protecting Ruge’s children. Ruge agreed,
and each party consulted an attorney to prepare an agreenent.
Fol | owi ng negoti ati ons between the parties, an agreenent, dated
July 18, 1996, was entered. The parties were married on July
20, 1996. At issue is paragraph 12 of the agreenent, which
st ates:

12. Notw thstandi ng any contrary

provi sions of this agreenent,
including, but not limted to, all of

t he provisions of paragraph 3 hereof,
the parties expressly agree as foll ows:

(A Wthinthirty (30) days of the
marri age of the parties hereto, M. DeVan
shall deed a one-half (1/2) interest, as
tenants in common, to Ms. Callaway in that
certain real property on Fontaine Road
recently purchased by M. DeVan for the
pur poses of the parties to |live, which one-
hal f (1/2) interest shall be the sole and
absol ute property of Ms. Callaway wth the
exception that Ms. Callaway recogni zes that
a nortgage nmay be placed on the property up
to eighty percent (80% of its value. Ms.
Cal |l away shall be a party to any such
nort gage transacti on.



(B) In the event either party files
for a divorce or |egal separation of the
parties, M. DeVan agrees that Ms. Call away
may continue to live in the residence being
occupied by the parties (currently the
i ntended residence on Fontai ne Road) and he
will, fromhis separate property, nmake any
nort gage paynents due on said residence or
its substitute for the life of Ms.

Callanay. Ms. Callaway shall further have
the right to select a different residence
fromthe one on Fontaine Road as |ong as
same is located in Central Kentucky but sane
shall not exceed the value of the Fontaine

Road prem ses. In the event Ms. Call away
selects a different residence, M. DeVan
W Il cooperate in terns of sale of the

current residence and repurchase of another
residence, within the limts specified
herein and in that event M. DeVan shal
continue to be a one-half (1/2) owner of the
new resi dence, but he shall also be required
to make any nortgage paynents associ at ed
with the new residence. |In addition to the
right of Ms. Callaway to continue living in
t he residence, M. DeVan al so agrees to pay
Ms. Callaway One Thousand Dol | ars

($1, 000. 00) per nonth beginning fromthe
date of filing for |egal separation or

di vorce. The residence and the paynent of
One Thousand Dol | ars ($1, 000.00) per nonth
to Ms. Callaway shall be in Iieu of al

ot her clains she may nake agai nst M. DeVan
for maintenance or other clainms that she nay
have arising out of the marriage in the
event of divorce or |egal separation.
Anything to the contrary in this

subpar agraph notwi thstanding, it is
expressly understood and agreed that the
aforementioned rights of Ms. Callaway under
t hi s subparagraph shall term nate upon the
death of M. DeVan or upon Ms. Callaway’s
remarriage or cohabitation with another

mal e.



Ruge contends that the agreenent is not enforceable
because there was no consideration; it was entered i nto based
upon fraud, duress, m stake, m srepresentation or non-

di scl osure; it was unconsci onabl e when entered; and/or it was
unconsci onable at the tinme of dissolution due to changed
circunstances. Susan argues the circuit court correctly ruled
that the agreenment is enforceable, that it was negotiated by the
parties with advice fromtheir respective counsel, and that
there was no change of circunstances at the tinme enforcenent was

sought. Each party cites to Gentry v. Gentry! as establishing

t he standard for review ng antenuptial agreenents.

In Gentry, the Suprene Court of Kentucky held that
antenuptial agreenents are permtted, but enforcenent of such
agreenents is subject to these limtations:

[T]he trial judge should enpl oy basically
three criteria in determ ning whether to
enforce such an agreenent in a particul ar
case: (1) Was the agreenent obtai ned

t hrough fraud, duress or m stake, or through
m srepresentati on or non-discl osure of
material facts? (2) |Is the agreenent
unconsci onable? (3) Have the facts and

ci rcunst ances changed since the agreenent
was executed so as to make its enforcenent
unfair and unreasonabl e? Scherer v.
Scherer, [249 Ga. 635] 292 S.E. 2d 662
(1982).[7]

1 798 S.W2d 928 (Ky. 1990).

2 Gentry, 798 S.W2d at 936.




In Gentry, as here, the circuit court found the agreenent was
executed freely, knowi ngly and voluntarily. Both Courts al so
rejected all clainms of fraud, duress, m stake, m srepresentation
and non-disclosure. 1In this case, the circuit court nade the
followng findings inits March 11, 2002, opinion and order:

The facts of this case are undi sput ed.
The parties were married on July 20, 1996.
Both parties had previously been married and
each had adult children at the tinme of their
marriage. On July 18, 1996, the parties
entered into an Antenuptial Agreenment at
[ Susan’s] suggestion. [Susan] believed that
t he agreenment woul d reassure [Ruge’s]
chil dren about the marriage and protect
their interests. At the tinme the agreenent
was executed, each party was represented by
counsel . The agreenent provided for the
di sposition of all marital and non-nmarital
property if the marriage was term nated by
ei ther death or dissolution, as well as a
full disclosure of each party’ s assets at
the tine the agreenent was nade.

I n Septenber of 1999, the parties
separated after experiencing marital
difficulties. [Ruge] noved out of the
marital home and on Septenber 15, 1999
[ Susan] filed this dissolution proceeding.
[ Susan] now seeks enforcenent of the
Ant enupti al Agreenent.

In the present case, the antenuptia
agreenment was entered into freely,
knowi ngly, and voluntarily. Each of the
parties read the agreenent with the
assi stance of counsel and both indicated
t hat they understood and acqui esced to its
terms. Specifically, clause 18 of the
agreenent reflects that “[t]he parties
hereto stipulate that they have read this
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agreenent and have had sufficient tine to
review sane with their respective attorneys
and that they fully understand the terns,
provi sions and | egal consequences of this
agreenment.” Also, there is no evidence to
support [Ruge’s] clains that the agreenent
was procured through fraud, duress or

m stake. The Court rejects [Ruge’s]

argunent that [Susan’s] infidelity [prior to
the marriage] and failure to cook, travel
and keep house constitute fraud,

m srepresentati on and non-di scl osure of

mat eri al facts because they were not express
conditions precedent to the enforceability
of the agreenent. The Court finds that the
parti es executed the agreenent freely,

know ngly, and voluntarily and there is no
evidence in the record that requires a
contrary concl usion.

Addi tionally, the agreenent was not
unconsci onabl e at the tinme of execution, and
i s not unconscionable at present. Al the
terms of the agreenment applied equally to
both parties and it was drafted by well -
respected attorneys acting on behalf of each
party. The agreenent did not limt or deny
mai nt enance to either party when executed.
Specifically, in the event of a divorce or
| egal separation, [Susan] is to receive
$1, 000 per nmonth for [Ruge’ s] lifetine or
until [Susan] remarries in lieu of asserting
any other clains against [Ruge] which arise
fromthe marriage. The evidence al so shows
that there was a full and conplete
di scl osure of [each] party’ s financi al
status at the tinme the agreenent was
executed. Furthernore, after review ng the
(sic) each party’s financial situation at
the tinme of the term nation of the marri age,
it is evident to the Court that the facts
and circunstances have not significantly
changed to render the enforcenent of the
agreenent unconscionable. During the
marri age, [Ruge] earned inconme from various
i nvestnents, and he had received a | unp sum
paynent as well as yearly paynents of
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$100,000 as a result of the sale of his
concrete business in 1995. Conversely,

[ Susan] worked Iimted hours during the
marriage. At the tine the divorce
proceedi ngs were initiated, [Ruge] was stil
recei ving $100, 000 a year and his investnent
earni ngs had i ncreased while [ Susan] worked
in part-time, casual |abor. Therefore, the
Court finds that the facts and circunstances
at the tinme of dissolution had not so
changed as to nake enforcenent of the
agreenent unconsci onabl e, and the | ength of
the marriage has no effect on this
concl usi on.

[ Ruge] argues that the agreenent was

not supported by consideration. Cearly,

t he nutual prom ses and obligations of each

party supply consideration for the

agr eement .

We have thoroughly reviewed the matter and believe there was no
evi dence that conpels a contrary finding.

Havi ng determ ned that the agreenment entered herein by
the parties did not violate the Gentry standards, we next
address Ruge’s argunent relative to changed circunstances. As
not ed above, the order finding the agreenent valid was entered
on March 11, 2002, when the Fayette Circuit Court entered a
sunmary judgnment to that effect. However, as previously stated,
the decree of dissolution incorporating the agreenent was not
entered until Decenber 31, 2003, some 21 nonths later. During

that time, Ruge all eges he becane di sabl ed and began receiving

$1,700 in nonthly disability benefits. Ruge cites to Gentry as



wel |l as to Edwardson v. Edwardson® and Blue v. Blue* for the

proposition that determ nation of conscionability and
enforceability of an antenuptial agreenent based upon changed
circunstances is viewed at the tinme the marriage is dissolved.
In Gentry, the Court held, “[i]t is, therefore
appropriate that the court review such agreenents at the tinme of
term nation of the marriage, whether by death or by divorce, to
insure that facts and circunstances have not changed since the
agreenent was executed to such an extent as to render its

nb5

enf or cenent unconsci onabl e. I n Edwar dson, rendered the sane

day as Gentry, the Court set forth two requirenents that nust be
nmet before an antenuptial agreenent may be found valid. First
isthe limtation that requires full disclosure and “[t]he

second limtation to be observed is that the agreenent nust not

6

be unconsci onable at the tinme enforcenent is sought.” Fi nal |y,

in Blue, this Court stated the followi ng as to when an
antenuptial agreenent is reviewed for unconscionability:

Rat her, a broader and nore appropriate test
of the substantial fairness of a prenuptia
agreenment requires a finding that the

ci rcunstances of the parties at the tine the
marriage i s dissolved are not so beyond the
contenplation of the parties at the tine the

3798 S.W2d 941 (Ky. 1990).
4 60 S.W3d 585 (Ky.App. 2001).
Gentry, 798 S.W2d at 936.

Edwar dson, 798 S. W 2d at 945.



contract was entered into as to cause its
enforcement to work an injustice.[]

As we have already pointed out, the petition for
dissolution was first filed on Septenber 15, 1999. 1In Ruge’'s
response filed COctober 5, 1999, he stated in paragraph three the
f ol | owi ng:

3. In addition to the accunul ati on of

various marital property and debts which nmay

be subject to division and distribution by

the Court, as well as an assignnment of

certain non-marital property by the Court,

there al so exists an Antenuptial Property

Agreenment entered into by the parties which

may be applicable to the distribution and

di sposition of the parties’ property.

Thereafter, Susan anended her petition for dissolution to
include a statenment indicating that “the parties have an
antenuptial agreenent which governs the disposition of assets
and liabilities in this case.” On the sane date, Cctober 25,
1999, that the anended petition was filed, Susan also filed a
verified notion to enforce the ternms of the parties’ antenuptia
agreenent, which incorporated a copy of the agreenent. On
Novenber 5, 1999, Ruge filed his response to the anended
petition in which he again conceded that the “antenuptia
property agreenent entered into by the parties is applicable to

the distribution and disposition of the parties’ property and

liabilities in this case.” However, before the court could

" Blue, 60 S.W3d at 590 (footnote to citations omtted).
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address the pending notion to enforce the agreenent, Ruge
obt ai ned new counsel and on February 4, 2000, filed an anended
response in which he alleged the agreenent to be “unconsci onabl e
and entered into based upon m srepresentations and ni sstatenents
designed to induce [Ruge] to enter into such an agreenent.”

As a result of Ruge’s contention that the agreenent
was unenforceable, the parties engaged in protracted discovery,
the taking of depositions and the entry of several agreed orders
in an attenpt to fully develop this issue. Finally, on Novenber
15, 2001, Susan noved for summary judgnent to enforce the
antenuptial agreenment of the parties. Again, the parties
t horoughly briefed and argued the issue that led to the March
11, 2002, order granting summary judgnent to Susan and decl aring
t he agreenent enforceable. In that order, as previously stated,
the circuit court specifically found “that the facts and
ci rcunstances at the tine of dissolution had not so changed as
to make enforcenent of the agreenent unconscionable, and the
l ength of the marriage has no effect on this conclusion.”

Based upon this order, Susan filed a notion on Apri
2, 2002, to set the matter for a final uncontested hearing. But
as was the norm and not the exception in this case, no hearing
was tinely held and instead, the matter went unresolved until
August 6, 2003, (over 16 nonths later) when Ruge filed a notion

to vacate the March 11, 2002, order relative to the agreenent
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bei ng enforceable. Ruge again argued the agreenent was

unconsci onabl e due to changed circunstances that had recently
occurred, specifically, his being declared disabled. By this
time a different judge had taken over the case. The new judge
reviewed the record and the agreenent presented by the parties
and determ ned that Ruge’s notion should be treated as a CR
60.02 notion. The court held that the notion was untinely in
that it was filed nore than one year after the original order
had been entered. However, the court went on to rule that
pursuant to CGentry and Edwardson, antenuptial agreenents are to
be reviewed at the tinme enforcenent is sought. 1In this case,
the court determ ned that enforcenment was sought at the tine the
anmended petition for dissolution and notion to enforce were
filed on Cctober 25, 1999. Subsequently, the parties pursued
the issue and presented the enforceability of the agreenent to
the court, which then entered the March 11, 2002, order. Based
upon this procedural history, the court found that Ruge s notion
was al so barred under the doctrine of claimpreclusion and

equi tabl e estoppel. The court concluded its order by citing

Hi cks v. Conbs® and stating, “Now, over a year later, [Ruge]

takes a contrary position and it woul d be unconscionable to

allow hima ‘second bite of the apple’ at this tine.” Follow ng

8 233 S.W2d 279 (Ky. 1949).
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the court’s denial of Ruge’s notion to alter, anend or vacate
and entry of the decree of dissolution, this appeal was fil ed.
We agree with the trial court that the test of

unconscionability as addressed in CGentry, Edwardson, and Bl ue

takes place at the tinme enforcenent is sought. 1In this case, it
occurred when the parties litigated the matter, resulting in the
March 11, 2002, order. To decide otherw se would forecl ose
finality on such an inportant issue and subject litigants to
conti nuous, lengthy and expensive litigation. |If we were to
decide this issue as Ruge argues then parties would be
encouraged to delay entry of a final decree and issues of
enforceability of antenuptial agreements, property division,

mai nt enance, etc., would be subject to relitigation and possible
change.

A review of this case points out several obvious
facts: (1) Ruge had his opportunity to litigate the issue as to
the enforceability of the agreenent; (2) the circuit court
t hor oughl y addressed his argunents and rul ed against him (3)
both at the tinme of the filing of the petition and on the date
the decree was entered (sone four years later) there had not
been a change of circunstances as to nmake the agreenent
unconsci onabl e (the fact that he is now di sabl ed and receiving
social security disability benefits changes Ruge’ s financi al

circunstances only slightly); and (4) there was no valid
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ar gunment

presented that the agreenment was entered into

fraud, duress or m stake, or through m srepresentation

di scl osure of material facts.

due to

or non-

The | ast issue raised by Ruge is that he shoul d not

have to pay the insurance and property tax on the residence

Susan resides in. The agreenent stated that he “w |,

separate property,

residence or its substitute for the life of [Susan].”

i ssue was first
filed by Ruge on June 20, 2002.

i ssue and presented the notion to the court.

fromhis

make any nortgage paynents due on said

Thi s

brought to the court’s attention in a notion
The parties again briefed this

The court entered

its order on July 23, 2002. 1In its order, the court nade the

foll ow ng findings:

The Antenuptial Property Agreenent
bet ween the parties obligates [Ruge] to pay
“any nortgage paynents due on said
residence.” Agreenent f 12(B). The
Agreement does not otherw se define nortgage
paynments. Under the terns of the nortgage,
the parties, as the borrowers, are required
to make paynments of principal and interest
under the Note, plus funds for Escrow Itens
under Section 3 of the nortgage. The Escrow
Itenms as defined by section 3 essentially
i nclude property taxes and assessnents,
prem uns for insurance required by Section
5, and any nortgage insurance. Since the
nortgage requires paynent of the taxes and
i nsurance as part of the nonthly nortgage
paynment, and since [Ruge] is required to
make any nortgage paynents due on the
resi dence, this Court’s viewis that he is
required to pay the taxes and insurance in
addition to the principal and interest.
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Besi des the references in the nortgage and note nentioned above

inthe trial court’s order, the record contains a letter to Ruge
fromthe nortgage hol der dated the sane day as the nortgage and

note were entered, which sets forth the foll ow ng:

A breakdown of your first nonthly paynent
anmount i s shown bel ow

Principal and Interest ........... $ 1,380.71
Taxes and Assessments ............ $ 129. 14
Hazard | nsurance Premium......... $ 31. 84
Mort gage | nsurance Premum....... $ .00
G her ESCrows ............c.couvvvn.. $ . 00
Buydown Assistance ............... $ .00
Interest Credit .................. $ .00

(if applicable, on first paynent only)
Total Monthly Paynent ............ $ 1,541.69
The record supports the trial court’s finding that paynent of
property taxes and insurance was to be included in the nortgage
paynent. Since there is substantial evidence to support the
court’s order, we find no error as to the court’s ruling in this
matter.
For the foregoing reasons, the orders and decree of

di ssolution entered by the Fayette Crcuit Court are affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
M chael L. Judy Lisa L. Johnson
Frankfort, KY Lexi ngt on, KY
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