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BEFORE: BARBER, BUCKI NGHAM AND HENRY, JUDGES.

HENRY, JUDGE: On Novenber 8, 1988, Thomas Mtchell pleaded
guilty to first degree robbery, first degree assault, and to
bei ng a second degree persistent felony offender and was
sentenced to life inprisonment. |In Cctober, 1989 the Suprene
Court affirmed his conviction and sentences. Since that tine,
M tchell has pursued various state and federal post-conviction
remedi es, all unsuccessfully. He has now filed this CR 60.02

notion alleging that he entered an i nperm ssi bl e plea pursuant



to North Carolina v. Alford, 400 U.S. 25, 91 S.C. 160, 27 L.Ed.

2d 162 (1970).

In March 1993, Mtchell filed his first of a series of
notions for post-conviction relief, an RCr 11.42 notion that was
denied by the circuit court. In 1997, Mtchell filed a petition
for wit of habeas corpus in the Federal Court that was
di sm ssed. The dism ssal was affirmed on appeal. 1n 2000,
Mtchell continued his relentless pursuant of post-conviction
relief. He filed a CR 60.02 notion that was deni ed and affirmed
on appeal. Subsequently he filed for leave to file a successive
Federal habeas corpus petition that on August 2, 2002 was
denied. Wile his Federal notion was pending, in March 2002,
Mtchell filed a state habeas corpus action conplaining that the
circuit court failed to make findings of fact and concl usi ons of
| aw concerning his pre-trial notions. The petition was
di sm ssed and no appeal was filed. On Novenber 4, 2002 Mt chel
filed a petition for wit of Mandamus in this court that was
deni ed.

The present CR 60.02 notion was filed on Cctober 31,
2003. Mtchell alleged that he entered an Alford plea that was
i mperm ssi bl e under RCr 8.08 and RCr 8.12 and requested that his
conviction be vacated. The circuit court denied the notion and

this appeal followed.



Mtchell filed his CR 60.02 notion well beyond the
one-year tine limtation applicable to all sections of the rule
other than Cr 60.02(d)(e), and (f).?!

Mtchell after fifteen years of filing unsuccessful
nmotions for post-conviction relief, contends that his plea was
neither a guilty plea nor a not guilty plea and therefore the
court was not authorized to accept his plea. Al though he relies

on Conmonweal th v. Hill haven Corp., 687 S.W 2d 545 (Ky. App.

1985), where the court held that a plea of nolo contendere is
not authorized under our crimnal rules, he states that his plea

was entered pursuant to North Carolina v. Alford, supra, and

concludes that as in Hillhaven, it was not a guilty plea. The

circuit court properly pointed out that an Alford plea is a

guilty plea and is a crimnal conviction. Pettiway v.

Commonweal th, 860 S.W2d 766 (Ky. 1993). The record refutes any

contention that Mtchell intended to enter an Alford plea and

i nstead denonstrates that he know ngly entered a conditiona
guilty plea, preserving the right to appeal the circuit court’s
deni al of certain pre-trial notions. There is no nention of any
Al ford plea by the court, counsel or Mtchell. He entered a

conditional guilty plea explicitly authorized under RCr 8.09.

! Under subsection (f), the notion nust be filed within a reasonable time and
relief is granted only when there is a showi ng of extraordinary
circunstances. “CR 60.02 is not a separate avenue of appeal to relitigate

i ssues which were or could have been raised in a nmotion under RCr 11.42.”
Land v. Commonweal th, 986 S. W 2d 440, 442 (Ky. 1999).

-3-



During the fifteen years that have passed since Mtchell entered
his plea, the trial court, the Federal courts, and this court
have endured numerous unsuccessful notions and appeals filed by
Mtchell w thout nention of the contention nowraised. Hi's

| atest attenpt under CR 60.02(f) cannot be considered filed
within a reasonable tine.

The order of the Rowan Circuit Court is affirned.

ALL CONCUR.
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