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BEFORE: McANULTY AND TAYLOR, JUDGES; EMBERTON, SENI OR JUDGE. ‘!
EMBERTON, SENI OR JUDGE: Karl Kraus appeals froma judgnent
convi cting himof one count of first-degree sexual abuse, for
whi ch he was sentenced to five years’ inprisonnment. Kraus
advances six argunments in support of his contention that the
j udgnment of conviction should be reversed: 1) that the tria
j udge abused his discretion in concluding that the nentally

handi capped victins were conpetent to testify; 2) that the

! Seni or Judge Thomas D. Emberton sitting as Special Judge by assignnment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



decision to allow the victins to testify via close-circuit
canera violated his right of confrontation; 3) that it was error
to allow the prosecutor to ask hi mwhether the victims nother
lied during her testinony; 4) that the prosecutor inproperly
introduced his prior crimnal record into the guilt phase of the
proceedi ngs; 5) that it was error to exclude evidence of a civil
suit filed in behalf of the victins against his enployer; and 6)
that he was entitled to a directed verdict of acquittal. W
affirm

Appel I ant was enpl oyed by Security Taxi which provides
transportation services to Creative Enterprises, a sheltered
wor kshop/ day program for nmentally and physically handi capped
people. Jessica Hale and Rachel Riley utilized the Security
Taxi Service for that purpose. Due to a cerebral henorrhage
suffered as an infant, Jessica, aged 24 at trial, functions at
about the level of a thirteen or fourteen-year-old child.
Rachel , aged forty-nine at the tine of trial, functions at about
the level of a four or five-year-old child. The charges agai nst
appel l ant stem from an inci dent which occurred on May 21, 2002
when the women were returned to their hones late and not in the
normal order. Both wonen were acting in an uncharacteristic
manner and, upon questioning by their nothers, accused appell ant
of sexual assault. Prior to trial, two hearings were conducted

as to the victinms’ conpetence to testify due to their di m nished
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nmental capacities; as to whether interpreters would be useful
given their limted comunication skills; and as to the manner
in which their testinony would be received. After extensive
guestioning of the wonen, the trial judge was satisfied as to
their ability to discern truth fromfal sehood and to rel ate

hi storical events. Because of their physical and nental
disabilities, the trial judge concluded that interpreters would
assist the jury in understanding the wonen’s testinony,

enphasi zing the interpreter’s duty to nerely relate what the

W tnesses were saying. The trial judge also concluded that the
use of closed-circuit television equi prent was necessary given
t he wonen’ s anxi ety concerning the trial and reaction to the
mention of appellant’s nane. The trial judge specifically noted
that if the wonen had an extrenmely enotional reaction to being
in appellant’s presence, a mstrial would have to be decl ared.
When the trial judge asked appellant’s counsel if he objected to
the closed-circuit testinony, counsel stated that he was not
“adamant |y’ opposed to it, but that he was nore concerned that
the interpreters would act Iike victimadvocates. The jury
ultimately convicted appell ant Kraus of one count first-degree
sexual assault regarding Jessica Hale, but they inforned the
trial judge that they could not reach a verdict on the charges

of rape, sodony and first-degree sexual abuse regardi ng Rache



Riley. Accordingly, a mstrial was declared on the latter
char ges.

Appel lant first argues in this appeal that the trial
judge erred in determning that the victins were conpetent to
testify. W note as a prelimnary matter that we need to
address only the conpetency of Jessica Hale, as her testinony is
the only allegedly inconpetent testinony which resulted in a
conviction. KRE? 601(b) sets out the mnimal qualifications as
to the conpetency of w tnesses:

A person is disqualified to testify as a

witness if the trial court determ nes that

he:

(1) Lacked the capacity to perceive

accurately the matters about which he

proposes to testify;

(2) Lacks the capacity to recollect facts;

(3) Lacks the capacity to express hinself so

as to be understood, either directly or

t hrough an interpreter; or

(4) Lacks the capacity to understand the

obligation of a witness to tell the truth.

The trial judge questioned Jessica at length on the
record and found her conpetent to testify despite obvious

limtations in her ability to express herself verbally. The

Court in Pendl eton v. Conmonweal th,® enphasized that trial judges

are in a unique position to observe witnesses and to determ ne

their conpetency to testify and that only upon a show ng of

2 Kent ucky Rul es of Evidence.

® 83 S.W3d 522, 525 (Ky. 2002).



abuse of discretion will the trial judge' s determ nation be
overturned. Clearly, there is no such showng in this case.

It is noteworthy that the trial judge took great pains
to create a record sufficient for appellate review of his
decision to allow Jessica to testify. That record discl oses
careful questioning of the victimand thoughtful consideration
of how best to protect the rights of both appellant and victim
Despite her limted verbal abilities, Jessica denonstrated that
she coul d understand questions posed to her, recollect facts,
and conprehend the necessity of answering truthfully. W
therefore find absolutely no basis for setting aside the trial
court’s decision as to the conpetency of Jessica Hale.

Appel l ant’ s second al |l egation of error focuses upon
the decision to allowthe victins to testify via closed-circuit
television in a fashion simlar to that provided for child
victims of sexual abuse by KRS 421.350. Appellant maintains
that utilization of this procedure constituted an inperm ssible
enl argenment of that statute and violated his constitutiona
right to confront the witnesses against him W disagree.

In Cormonwealth v. Wllis,* the Suprene Court of

Kent ucky addressed the constitutionality of KRS 421.350 in the
context of a crimnal defendant’s Sixth Amendnent rights and the

rights afforded by the “face to face” | anguage of the

4 716 S.W2d 224 (Ky. 1986).



confrontation clause of the Kentucky Constitution. W are
convinced that the rationale set out to support the Court’s
conclusion that the statute does no violence to a defendant’s
confrontation rights applies with equal force to this situation:

The | egislative authorization of video tape
or closed circuit trial testinony by certain
child victins pursuant to KRS 421. 350 does
not violate a defendant’s right to
confrontation as protected by the
constitution.

Mattox v. United States, [156 U. S.

237], does not support the argunent that
confrontation requires visual contact

bet ween t he defendant and the w tness.
Mat t ox aut hori zes adm ssion of dying

decl arations and the court observed that the
general prohibition against hearsay evidence
must occasionally give way to consi derations
of public policy and the necessities of the
case.

Chanbers v. M ssissippi, 410 U. S. 284,
295, 93 S. . 1038, 1045, 35 L.Ed. 297
(1973), states that the right to confront
and cross-examne is not absolute and nay in
appropriate cases be conpronmised to
accommodate other legitimate interests in
the crimnal trial process.

Ohio v. Roberts, 448 U.S. 56, 100 S. Ct.
2531, 65 L.Ed. 597 (1980), states in part
that the confrontation clause reflects a
preference for face-to-face confrontation
but that a primary interest secured by the
right is the right of cross-exam nation.

The U. S. Suprenme Court recogni zes that
conpeting interests may warrant di spensing
with confrontation at trial

Generally the preference for face-to-
face confrontation establishes a rule of
necessity where the prosecution nust
denonstrate unavailability prior to
i ntroduction of a hearsay statenent. |Its
underlying purpose is to augnent accuracy in
the truth finding process by insuring the
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def endant an effective neans to test adverse
evi dence. .

The vi deotaped or televised testinony
under 88 3 or 4 of the statute is not
hearsay. It is the functional equival ent of
testinony in court. The testinony is taken
with the court, counsel and the defendant
present in person. Full cross-exam nation
is authorized. The defendant and the jury
can see and hear the w tness and assess
credibility by observation of the denmeanor
of the w tness.

The notion to take the victins
testinony pursuant to KRS 421. 350 does not
l[imt the defendant’s right to cross-
exam nation in any way.

* * %

We realize that the statue in question

does limt the manner of confrontation, but

it does not infringe on the right of

confrontation, and a proper bal ancing of the

conpeting interests of society in genera

and the accused require that the statute be

uphel d. ®

The Court also stressed the fact that utilization of
the statute was not automatic and that a show ng of necessity
was a prerequisite. In making a determ nation as to necessity,
the trial judge is to be accorded “w de discretion to consider
t he age and deneanor of the child wtness, the nature of the
of fense and the likely inpact of testinony in court or facing

the defendant.”® The Supreme Court concluded its constitutiona

anal ysis by stating that there is “no constitutional right to

51d. at 228-29.

6 1d. at 230.



eyebal |l to eyeball confrontation,” and by enphasizing the proper
focus of the application of the right:’
The right to be present at trial and

the right to confrontation nust be applied

in such a way as to produce a fair result

and enhance the truth-determ ning process.

The right to confront does not confer an

automatic right to intimdate. The sound

di scretion of the trial judge is the best

gauge to deternine the fairness of the

pr oceedi ng.

Thus, we find no inperm ssible expansion of the
statute in the procedure utilized by the trial judge. After
determ ning that KRS 421. 350 was i napplicable due to the
victins’ ages at the time of the offense, the trial judge fully
expl ained his rationale for his decision that a simlar
procedure could be utilized. Using the analysis cited from
WIllis as support, the trial judge concluded that appellant’s
right of confrontation was not absolute and that he had the
di scretion to fashion a procedure which best protected the
appellant’s rights as well as those of the victins in this case.
The special needs of the victinms in this case satisfied the
“necessity” perquisite to deviating fromthe normal face-to-face
nmet hod of confrontation, but it did not deprive appellant of any

right. W therefore find no error in the use of the closed-

circuit television systembased upon the trial court’s finding

71d. at 231.



of necessity for its use. In our view, the trial judge not only
enhanced the truth-finding process, but produced a fair result.
The third allegation of error centers on an exchange
whi ch occurred during cross-exam nation of appellant concerning
whet her appellant was late in bringing Jessica hone the day of
the assault. After appellant denied being |ate on that day, the
prosecut or asked why Janet Hal e, Jessica’s nother, would say
appellant was late if he had not been |ate. Appellant
responded, *“$500,000.00,” in an apparent reference to a civil
suit filed against appellant’s enployer, the transportation
service. Wile we agree that it was error to ask appellant to
characterize the testinony of another witness as a lie, given
the totality of the evidence in this case, we are firmy
convi nced that exclusion of the inproper testinony woul d not
have altered the jury' s decision and accordingly the error nust
be construed to be harm ess under the circunstances.?®
The fourth assignnent of error concerns the alleged
i mproper introduction of appellant’s crimnal history into the
gui |t phase of the proceeding. During the prosecution’ s opening
statenent he referred to the testinony of the |lead investigating
of ficer of the Kentucky State Police as to appellant’s response
when she informed himthat there were accusations agai nst hi m of

sexual assault by persons on his transport bus. The prosecutor

& Caudill v. Conmonweal th, 120 S.W3d 635 (Ky. 2003).
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stated that O ficer Janet Gabbard would testify that appell ant
initially denied the accusation and then stated, “that’s not ny
MO, read ny record.” That statenment was repeated during Oficer
Gabbard’s actual testinony. After an objection to the statenent
was overruled by the trial judge, the statenent was repeated and
t he questioning then proceeded in a different direction.
Appel I ant mai ntains that introduction of this testinony
constitutes inproper inpeachment with his crimnal record.
Agai n, we di sagree.

A simlar situation was addressed by the Court in

Thurman v. Commonweal th.® In that case, the Court held that the

defendant’s statenment to police officers that he had nmarried his
wife to keep her fromtestifying agai nst himwas i ndependently
adm ssible as a statement tending to show guilt. Review of this
record nmakes clear that introduction of appellant’s statenent as
to his “M> was not intended to inpeach appellant’s credibility
but was offered as an adm ssion of a party which falls precisely
within the adm ssibility requirenments of KRE 801A(b)(1).
Introduction of the statenment did not constitute error.

Appel | ant next argues that it was error to excl ude
evidence of a civil action filed by the victins’ famlies
agai nst Security Taxi. Although the trial judge sustained an

obj ection as to questioning of the nother of one of the victins

° 975 S.W2d 888 (Ky. 1995).
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concerning this litigation, counsel for appellant made reference
to the litigation in his opening statenent and, as noted
previously, appellant hinmself cited the [itigation was a notive
for Jessica's nother to lie about the tinme of her arrival hone
on the day of the assault. The civil suit was not filed agai nst
appel  ant, but against his enployer for hiring himin spite of a
previ ous record of sexual assault. The trial judge ruled that
the civil suit was a collateral matter which mght result in the
introduction into the record of matters prejudicial to
appel | ant presumably his prior assault. It was the prerogative
of the trial judge to bal ance the probative value of this
evi dence against its potential prejudice to appellant.® W find
no abuse of the discretion afforded the trial judge in his
decision to exclude this |ine of questioning.

Finally, appellant argues that it was clearly
unreasonable for the jury to have found himguilty of this
of fense and thus he was entitled to a directed verdict of
acquittal. Appellant concedes that this issue was not properly
preserved for our review and asks that we neverthel ess consider
the matter as pal pable error under RCr 10.26. Despite the |ack
of preservation, we have neverthel ess carefully reviewed the
record in our consideration of other alleged errors and, on the

basis of that review, we have little difficulty di sposing of

10 KRE 403.
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appellant’s contention. There is present in this record anple
evi dence from which the jury could conclude that appellant did
in fact commt the crime for which he was convi cted.
Accordingly, a finding of guilt was not clearly unreasonabl e and
appel l ant was not entitled to a directed verdict of acquittal.

The judgnent of the Livingston Crcuit Court is

af firmed.
ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Samuel N. Potter Gregory D. Stunbo
Assi stant Public Advocate Attorney Ceneral of Kentucky

Frankfort, Kentucky
George G Seelig
Assi stant Attorney General
Frankfort, Kentucky
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