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BEFORE: BARBER, BUCKI NGHAM AND HENRY, JUDGES.
BUCKI NGHAM JUDGE: Janmes A, Crum appeal s from an order of the
Pike Circuit Court denying his notion to suppress evidence. The
issue is whether the circuit court erred in determ ning that the
evi dence seized from Cruni s residence was adm ssi bl e pursuant to
the good-faith exception to the search warrant requirenent. W
conclude that the court did not err, and we thus affirm

On April 28, 2000, Trooper Bradley Cure of the
Kentucky State Police was dispatched to the scene of a
di sturbance in Belfry, Kentucky. Wile on the scene, Trooper

Cure was approached by Dora Crum Janes Crumis estranged w fe.



Ms. Cruminformed Trooper Cure that she had just seen two to
t hree pounds of marijuana in Janmes’s residence.

Trooper Cure discussed this matter with Pi ke County
Deputy Sheriff Butch MCoy, another officer at the scene.
Deputy McCoy, who lived in the area, told Trooper Cure that he
had heard that Crumwas dealing in marijuana. Deputy MCoy, who
had perfornmed undercover drug work for the Pike County Sheriff’s
Departnment, also told Trooper Cure that he had received
information useful in crimnal investigations fromDora Ctrumin
t he past.

Later the sanme day, Trooper Cure filled out an
affidavit for search warrant. 1In the affidavit, he gave a
detail ed description of the place to be searched. However, when
describing the itens for which he was searching, he failed to
make any reference to the marijuana. |Instead, Trooper Cure
descri bed what he was | ooking for as “illegal contraband.” Wen
i ndi cati ng what he had “probabl e and reasonabl e cause to
bel i eve” the contraband was, he checked all the boxes on the
form including the box indicating “stolen or enbezzled
property.”

Trooper Cure also stated in the affidavit that he had
received the information from*®“a reliable, cooperating
informant.” He did not nmention Dora Crum by nane, nor did he

nmention that she was Janes Crumis estranged wife or that this
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was his first contact with her. Finally, Trooper Cure indicated
that he had received other information from Deputy McCoy, but he
did not indicate what information had been provided by the
deputy.

Trooper Cure presented his sworn affidavit to a trial
conm ssioner, and a search warrant was issued. Trooper Cure
executed the warrant the sane day. As a result of his search
he recovered approxi mately two pounds of marijuana, various
items of drug paraphernalia, and a bag contai ning an unknown
white powder. Crumwas arrested and was indicted in early 2003
on various drug offenses in connection with the search of his
resi dence.

Crumis attorney filed a notion to suppress the
evi dence, and a suppression hearing was held. Trooper Cure was
the only witness to testify at the hearing. In response to
guestions concerni ng when Dora Crum had seen the narijuana at
Crum s residence, Trooper Cure indicated that she said she had
just seen the marijuana there. He further indicated that he
sought and executed the search warrant on the sane day. He also
provi ded testinony concerning the informati on he had received
from Deputy McCoy. Follow ng Trooper Cure’s testinony, the
circuit court concluded that the good faith exception applied.
The court then entered an order denying Crunis notion to

suppr ess.



Eventually, Crumentered a conditional guilty plea
pursuant to a recommendation by the Commonwealth. He agreed to
plead guilty and receive a two-year sentence on each of three
felony charges and a twel ve-nonth sentence on a nm sdeneanor
charge. The court sentenced Crumin that manner, and it ordered
the sentences to run concurrently pursuant to the plea
agreenent. Following the entry of a final judgnent, Cumfiled
thi s appeal .

Crum argues that the circuit court erred in denying
hi s suppression notion based on the good-faith exception to the
warrant requirenent. He asserts that the warrant was invalid
because it was obtained due to a defective affidavit. W
conclude that his argunments are wi thout nerit.

Section 10 of the Kentucky Constitution states that:

The peopl e shall be secure in their

persons, houses, papers and possessi ons,

from unreasonabl e search and sei zure; and no

warrant shall issue to search any pl ace, or

sei ze any person or thing, wthout

describing themas nearly as may be, nor

wi t hout probabl e cause supported by oath or

affirmation.

The Fourth Amendnment to the U.S. Constitution states:
Unr easonabl e searches and sei zures.

The right of the people to be secure in

t heir persons, houses, papers, and effects,

agai nst unreasonabl e searches and sei zures,

shall not be violated, and no Warrants shal

i ssue, but upon probabl e cause, supported by
Cath or affirmation, and particularly



describing the place to be searched, and the
persons or things to be seized.

The good faith exception to the warrant requirenent
was adopted by the U S. Suprene Court in the case of United

States v. Leon, 468 U. S. 897, 104 S.C. 3405, 82 L.Ed.2d 677,

(1984). The good faith exception set forth in the Leon case was

adopted by the Kentucky Suprenme Court in Crayton v.

Commonweal th, 846 S.W2d 684, 689 (Ky. 1992). Qur suprene court

stated that “when it appears that the affidavit was made i n good
faith but the warrant erroneously issued by virtue of judicial
error, neither the Constitution nor sound public policy requires
suppression of the evidence.” |d. at 688.

However, there are circunstances under which the
excl usi on of evidence obtai ned pursuant to a search warrant
| ater determned to be flawed or invalid remains an appropriate

remedy. In Commonwealth v. Opell, 3 S.W3d 747, (Ky. App.

1999), this court stated as foll ows:

Excl usi on of evidence renmai ns an appropriate
remedy only where the circunstances revea
one of the follow ng circunstances: (1) the
affidavit contains “fal se or m sl eadi ng
information”; (2) the judge who issued the
search warrant has abandoned his “detached
and neutral role”; (3) the affidavit is so

| acking in indicia of probable cause such
that the officer’s reliance cannot be
reasonable; or, (4) the warrant is “facially
deficient by failing to describe the place
to be searched or the thing to be seized.”



Id. at 752, quoting Crayton, 846 S.W2d at 687-88. Crum argues

that the affidavit supporting the search warrant in this case
contains false or msleading information and that the warrant
was facially deficient by failing to specifically describe
marijuana as the thing to be seized.

In Commonwealth v. Smith, 898 S.W2d 496 (Ky. App.

1995), this court addressed the standard for suppressi on where
the affidavit omts material facts. The court stated as
fol | ows:

An affidavit will be vitiated only if the

def endant can show that the police onitted

facts with the intent to make, or in

reckl ess di sregard of whether the om ssion

made, the affidavit m sleading and that the

affidavit, as supplenmented by the omtted

i nformati on, woul d not have been sufficient

to support a finding of probable cause.

Id. at 503.

Crumfirst states that the affidavit contains false
and m sl eadi ng statenments because Trooper Cure never
specifically identified marijuana as the itemto be seized. He
notes that Trooper Cure nerely identified the itemas “illega
contraband.” Because marijuana is illegal contraband, we
conclude that Trooper Cure’'s failure to specifically identify it
in the affidavit was not a false or m sl eadi ng statenent.

Further, Crum argues that the affidavit was false or m sl eadi ng

because the officer checked the box on the formaffidavit that



i ndi cated there was probabl e and reasonabl e cause to believe
that the marijuana constituted “stol en or enbezzl ed property.”
Assumi ng the box was intentionally or recklessly checked, the
affidavit when purged of it still contains sufficient material,
when taken in light of the trooper’s testinony, to support

pr obabl e cause.

Crum al so contends that the affidavit contained fal se
or msleading informati on when it stated that the information
was received froma “reliable, cooperating informant.” Crum
bases his argunent on the fact that the trooper failed to
identify Dora Crumas Janmes Crunis estranged wife and that the
trooper nmade no nmention of the fact that this was his first
contact with her. W do not believe that the description of
Dora Crumas a “reliable, cooperating informant” was fal se or
m sl eadi ng, considering the circunstances under which she cane
forward with the informati on and the experience Deputy M Coy had
with her in the past while doing undercover drug work for the
Pi ke County Sheriff’'s Departnent. In short, even though facts
were omtted fromthe affidavit, when the affidavit is
considered in light of the testinony at the suppression hearing,
we concl ude the good faith exception applies.

The order and judgment of the Pike Grcuit Court is
af firmed.

BARBER, JUDGE, CONCURS



HENRY, JUDGE, DI SSENTS AND FI LES SEPARATE OGPl NI ON

HENRY, JUDGE, DI SSENTI NG Because | feel that the
affidavit in support of the search warrant in this case is
facially invalid, I nust respectfully dissent.

On April 28, 2000, Kentucky State Trooper Bradley Cure
presented Pi ke County Trial Conm ssioner Fred Hatfield with five
sheets of paper: A three-page Affidavit for Search Warrant form
and a two-page Search Warrant form The forns are printed
“fill-in-the-blanks” forns. On the affidavit form the trooper
wote in the address of the prem ses to be searched and a
sufficiently detail ed description of the prem ses. Below that
on the first page of the affidavit in the blank supplied for

vehicles to be searched Trooper Cure wote “Any and all vehicles

on the premses”. |In the blank for persons to be searched he
wote “Any and all persons on the premses”. In the blank
supplied for property to be searched for he wote “Any illega

contraband that nay be used in the conm ssion of a crine”, and

i mredi ately bel ow that “Any and all outbuil dings, storage

encl osures and containers on the prenmi ses.” The second page of
the affidavit formbegins with the printed statenment “Affiant
states that there is probable and reasonabl e cause to believe
and affiant does believe that said property constitutes (check
appropriate box or boxes).” Below that statenent is a colum of

five boxes beside which are printed the follow ng choices:
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Stol en or enbezzl ed property;

Property or things used as the neans of commtting a
crime;

Property or things in the possession of a person who
intends to use it as a neans of commtting a crineg;

Property or things in the possession of a person to
whomit was delivered for the purpose of concealing it or
preventing its discovery and which is intended to be used as a
means of conmitting a crine;

Property or things consisting of evidence which tends
to show that a crinme has been conmitted or that a particul ar
person has commtted a crine.

Each box on the formwas checked, even “stolen or
enbezzl ed property” even though Trooper Cure had received no
i nformati on what ever about stolen or enbezzled property. Bel ow
t he boxes is a space in which the requesting officer is to give
detail s about what was observed or the source of information
constituting probable cause for issuance of the search warrant.
In that space Trooper Cure wote “A reliable, cooperating

i nformant made this informati on avail able on her own free wll

wi thout threat or prom se. The informant advised that Janes

Hill! [sic] had on his premises illegal contraband- a quantity
! The defendant’s name is Janmes Crum not Janes Hill, a fact noted and
di scussed by the circuit court but not raised as an issue on appeal. The

trooper’s error is probably explained by the fact that James Crunmi s address
is apparently 110 CrumH || Road, Hatfield, Pike County, Kentucky. The
defendant’s correct nane is given in the first page of the affidavit in the
description of the prem ses to be searched. The fact that the appellant’s
brief does not refer to the discrepancy probably indicates that he concedes
the correctness of the circuit court’s ruling that the m stake was a nere
“scrivener’s error” which falls within the anbit of the “totality of the
circunstances” test established in Illinois v. Gates, 462 U S. 213, 103 S. C
2317, 76 L.Ed.2d 527 (1983) and approved in Kentucky by Beener v.
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of .” There the statenent ends. Below the statenment the printed
formcontinues “Acting on the information received, affiant
conducted the follow ng i ndependent investigation:” after which
is witten “Informati on was al so received from Deputy Gary
McCoy, Pike County Sheriffs Departnment Unit 62.” The final page
of the affidavit is the signature page. The witten content
supplied by Trooper Cure on the first page of the warrant form
is identical to that on the first page of the affidavit form

It was Conm ssioner Hatfield s job to exam ne those
five sheets of paper and fromtheir contents al one, determ ne
whet her probabl e cause existed to order a search of Janmes Crum s

hone. 2

The majority determned that the affidavit in this case
was not defective because it is rescued by the “good faith”
exception to the exclusionary rule, which was established by

United States v. Leon, 468 U S. 897, 82 L.Ed.2d 677, 104 S. Ct.

3405 (1984) and approved in Kentucky by Crayton v. Commonweal t h,

846 S.W2d 684 (Ky. 1992). In ny view the affidavit under

review here is excluded fromLeon and Crayton anal ysis because

it should have been apparent at a glance to both the officer and

the conm ssioner that the affidavit did not state sufficient

Conmonweal th, 665 S.W2d 912 (Ky. 1984), and the “good faith” exception
established in United States v Leon, 468 U.S. 897, 82 L.Ed.2d 677, 104 S.C
3405 (1984), approved in Kentucky by Crayton v Commopbnweal th, 846 S.W2d 684
(Ky. 1992). Because | agree with the circuit court’s ruling on that issue it
is not discussed further in the body of the dissent.

2 See Crayton, supra, at page 689: “It is the duty of the judicial officer to
i ssue or deny the warrant based solely on the facts contained within the four
corners of the affidavit.”
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probabl e cause for the issuance of a search warrant. | believe
that the affidavit in this case clearly fails under both the
third and fourth criteria listed in the majority opinion’s

citation of Commonwealth v. Opell, 3 S.W3d 747, 752 (Ky. App.

1999), quoting Crayton, supra, at 687-688; that is, this

affidavit is “. . . so lacking in indicia of probable cause such
that the officer’s reliance cannot be reasonable” and that “the
warrant is ‘facially deficient by failing to describe the place
to be searched or the thing to be seized.’”

Whet her probabl e cause existed to i ssue a search
warrant is an issue of |aw which we may revi ew i ndependent of

the trial court’s determ nation. Commonwealth v. Smth, 898

S.W2d 496, 504 (Ky. App. 1995).

At the hearing on the suppression notion in this case
the trial court allowed the trooper to testify about how he knew
the confidential informant was reliable. |In other words the
court allowed the trooper to supply the information he |eft off
the affidavit and then ruled in essence that the trooper relied
on his own undi scl osed know edge in “good faith”. Since the
search warrant was signed on April 28, 2000 and the suppression
heari ng was held on May 20, 2003, this information cane over
three years too late to be considered by the conm ssioner in
reviewing the affidavit. The only information the conm ssioner

properly had before himabout the informant’s credibility was
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the witten statenent that the informant was “[a] reliable,
cooperating informant [who] nade this infornmation avail able on
her own free will without threat or promse”. As stated in

Lovett v. Commonwealth, 103 S.W3d 72, 78 (Ky. 2003):

Typically, a bare and uncorroborated tip received from
a confidential informant, w thout nore, would be
insufficient to establish probable cause for a search
warrant. (Citation omtted)

Search warrant affidavits often contain information
supplied by confidential informants of such a degree of detai
and specificity that fabrication is unlikely, or corroboration
is possible with m ninmal additional investigation, as approved

by the “totality of the circunstances” approach in Illinois v.

Gates, 462 U. S. 213, 103 S. . 2317, 76 L.Ed.2d 527 (1983) and

Beener v. Commonweal th, 665 S.W2d 912 (1984). That was not the

case here. The only hint of corroboration on the face of this
affidavit is the statenment that “[i]nformati on was al so received
from Deputy Gary McCoy, Pike County Sheriff’s Departnent Unit
62", which is no corroboration at all. It is inpossible to
determne fromthe face of the affidavit exactly what
i nformati on Trooper Cure got from Deputy McCoy or whether that
i nformati on had anything to do with this case.

As noted in the majority opinion, both the Fourth
Amendnment to the United States Constitution and Section 10 of

t he Kentucky Constitution require that the places to be searched
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and the persons and things to be seized be specifically

descri bed. The final sentence of the circuit court’s order
overruling the notion to suppress is inpossible to reconcile
with the plain | anguage of those docunents. Referring to the
affidavit the court said: “Although the places and people to be
searched and the illegal contraband are not specifically

descri bed, they are adequately described in the Affidavit.”
(Enmphasis in original.) On the contrary, if the description is
not specific, it is inadequate per se. The only description in
the affidavit of property to be seized is “Any illega
contraband that nmay be used in the comm ssion of a crine”, which
is so broad and vague as to be neani ngl ess. Because the officer
checked all the boxes on the affidavit formreferring to
property, the description is not only vague, it is also

anbi guous. The property m ght be drugs, but it mght also be
stol en or enbezzl ed property, explosives, counterfeiting

equi pnent or a host of other “contraband”. Smth, supra, does

not require a defendant to nmake any kind of showing in regard to
an affidavit like the one under review here. The affidavit

considered in Smth was very detail ed and descriptive and was

facially sufficient. See Smth, supra at 503.

The standard for review of a search warrant requires

us to exam ne whether the issuing judge had a substantia

basis for concluding that the affidavit in support of the
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warrant established probable cause”. Smith, supra, at 503, FN

2, citing Illinois v. Gates, supra, 462 U S. at 238-239; 103

S.C. at 2332; and Beener v. Commonweal th, supra, at 914. Al

t hat Conmm ssioner Hatfield could properly consider in deciding
whet her to issue this warrant was that sone unnaned person had
told Trooper Cure that James Crum who lived at 110 Crum Hil
Road in Pike County, Kentucky had “a quantity of illega
contraband” and that the trooper received sonme unspecified
information from Deputy Gary McCoy. The Conmi ssioner did not
have a substantial basis for concluding that the affidavit
establ i shed probabl e cause. Neither Leon nor Gates nor any of
t he Kentucky cases that flow fromthem permt probable cause to
be established for the first tine at the suppression hearing.

respectful ly dissent.
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