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BEFORE: TACKETT AND VANMETER, JUDGES; M LLER, SENI OR JUDGE!
M LLER, SENIOR JUDGE: This is a wongful death and decl aratory

j udgnment action in which Mchelle Puckett and WIIiam Puckett,

and WIIliam Puckett as Personal Representative of the Estate of

! Senior Judge John D. MIler sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110.(5)(b) of the Kentucky Constitution and
KRS 21.580.



Bryan E. Puckett, appeal froman order of the Fayette Circuit
Court granting summary judgnment to appell ee Nationw de Fire
I nsurance Conpany (Nationw de) pursuant to Ky. R Cv. P. (CR
56.03. The appellants contend that the trial court erroneously
determ ned that their honmeowner’s policy did not apply to an
of f-prem ses incident which resulted in Bryan’s death by
hypertherm a as a result of being left in a notor vehicle by
Karen Murphy on a hot July day. Because the circuit court
properly concl uded that the honeowner’s policy issued by
Nati onwi de to Karen and George Miurphy does not cover the
incident, we affirm

The factual background of the case is as follows. On
July 13, 1999, Karen Murphy was babysitting el even-nonth-ol d
Bryan Puckett. |In addition to Bryan, Karen was also caring for
her own children, one-year-old Jason Murphy and four-year-old
Rachel Murphy.

At approximately 2:00 p.m, Karen arrived at the Once
Upon A Child consignnent shop, a second-hand children’ s clothing
store located in a shopping center off Ri chnond Road in
Lexi ngton. Karen went into the store to shop, taking Rache
with her and | eaving Bryan and Jason | ocked in the car with the
wi ndows rolled up. The outside tenperature was approxi mtely 81
degrees Fahrenheit. Karen and Rachel remained in the store for

approxi mately two hours.



At approximately 4:00 p.m, nearly two hours after she
had | eft Brian and Jason |ocked in the car, Karen left the
store. Shortly thereafter, other persons realized that Bryan
and Jason were |ocked in Karen's car. Soneone notified a
passi ng deputy sheriff of the situation. The deputy broke the
wi ndow to gain access to the children, and paranedics were
called to the scene.

When Bryan was renoved fromthe vehicle, he was
unconsci ous. Expert testinony reveal ed that the estinmated
tenperature inside the vehicle had reached | evels of between 145
and 165 degrees Fahrenheit during the tinme Bryan and Jason were
| ocked in the vehicle. Brian was transported to the hospital,
where he died of hyperthermi a (a.k.a. heat stroke). Jason was
al so taken to the hospital, where he recovered.

On Septenber 14, 1999, Karen was indicted for second-
degree nmansl aughter on the basis that she wantonly caused the
deat h of Bryan Puckett; second-degree crim nal abuse on the
basis that she wantonly placed Jason Murphy in a situation that
m ght cause serious physical injury; and endangering the welfare
of a mnor on the basis that she failed to exercise diligence in
the control of Rachel Miurphy to prevent her from becom ng
negl ected or dependent.

The trial was held in August 2000. Karen was found

guilty but nmentally ill of all charges. She was sentenced to



ten years' inprisonnent on the mansl aughter conviction, three
years' inprisonnent on the crimnal abuse conviction, to run
consecutively with the mansl aughter sentence, and twel ve nonths'
i mpri sonment on the endangering the welfare of a m nor
conviction, to run concurrently, for a total sentence of
thirteen years.

Cvil action nunmber 00-Cl-2471 commenced when, on July
6, 2000, WIlliamand M chelle Puckett filed a conplaint in
Fayette Crcuit Court seeking damages for the wongful death of
Bryan Puckett, and associated | oss of consortium against Karen
and CGeorge Murphy. G vil action 00-Cl-3051 commenced when, on
August 21, 2000, Nationwi de filed an action seeking a
decl aration of rights pursuant to Kentucky Revised Statutes
418.040 that any liability for damages incurred by the Mirphys
as a result of Bryan's death was not covered under a homeowner’s
policy issued by Nationwi de to the Murphys. The cases were
subsequently consol i dat ed.

On Decenber 24, 2003, the trial court entered an order
granting sunmary judgnment to Nationw de pursuant to CR 56. 03.
Thi s appeal foll owed.

Summary judgnent "shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories,
stipul ations, and adm ssions on file, together with the

affidavits, if any, show that there is no genuine issue as to



any material fact and that the noving party is entitled to a
judgnent as a matter of |aw. " CR 56.03. "The record nust be
viewed in a light nost favorable to the party opposing the
notion for summary judgnment and all doubts are to be resolved in

his favor." Steelvest, Inc. v. Scansteel Serv. Cr., Inc., 807

S.W2d 476, 480 (Ky. 1991). "The standard of review on appea
of a summary judgnment is whether the trial court correctly found
that there were no genuine issues as to any material fact and
that the noving party was entitled to judgnent as a matter of

law." Scifres v. Kraft, 916 S.W2d 779, 781 (Ky. App. 1996).

Interpretation of an insurance policy is a question of

| aw which we review de novo. Cinelli v. Ward, 997 S.W2d 474

(Ky. App. 1998). The goal of any court in interpreting a
contract is to ascertain and to carry out the origina

intentions of the parties, Wlcox v. Wlcox, 406 S.wW2d 152, 153

(Ky. 1966), and to interpret the terns enployed in |light of the

usage and understandi ng of the average person. Fryman v. Pil ot

Life Insurance Co., 704 S.W2d 205, 206 (Ky. 1986). Unless the

terms contained in an insurance policy have acquired a technica
meaning in law, they "nust be interpreted according to the usage
of the average man and as they woul d be read and understood by
himin the light of the prevailing rule that uncertainties and
anbi gui ties nust be resolved in favor of the insured.” |Id.;

Stone v. Kentucky Farm Bureau Mut. Ins. Co., 34 S.W3d 809, 811




(Ky. App. 2000). However, under the "doctrine of reasonable

expectations,” an insured is entitled to all the coverage he nay
reasonably expect to be provided according to the terns of the

policy. Hendrix v. Fireman's Fund Ins. Co., 823 S.w2d 937, 938

(Ky. App. 1991); Wodson v. Manhattan Life Ins. Co., 743 S. W 2d

835, 839 (Ky. 1987).

Further, a policy of insurance is to be construed
liberally in favor of the insured and if, fromthe | anguage,
there is doubt or uncertainty as to its neaning, and it is
susceptible to two interpretations, one favorable to the insured
and the other favorable to the insurer, the former will be

adopted. St. Paul Fire & Marine Ins. Co. v. Powell-Walton-

Mlward, Inc., 870 S.W2d 223, 227 (Ky. 1994). But, in the

absence of anbiguities or of a statute to the contrary, the
ternms of an insurance policy will be enforced as drawn. Gsborne

v. Unigard Indemity Co., 719 S.W2d 737, 740 (Ky. App. 1986);

Wodard v. Calvert Fire Ins. Co., Ky., 239 S.W2d 267, 269 (Ky.

1951). Although restrictive interpretation of a standardized
“adhesi on” contract is not favored, neither is it the function
of the courts to make a new contract for the parties to an

i nsurance contract. Moore v. Commpnwealth Life Ins. Co., 759

S.W2d 598, 599 (Ky. App. 1988).
Section Il of the Murphys’ honeowner’s policy provides

that the conpany “wi |l pay damages the insured is legally



obligated to pay due to an occurrence.” An “occurrence” is
defined to include “bodily injury . . . resulting froman
accident[.]” “Bodily injury” is defined to include death.
Pursuant to these provisions, the appellants contend that the
Mur phys’ honmeowner’s policy applies to the incident which
resulted in Bryan's death.

However, the Section Il exclusion provisions of the
policy provide that “Coverage E — Personal Liability .
do[es] not apply to bodily injury or property damage:
arising out of the ownership, maintenance, or use of . . . a
not or vehicle owned or operated by, or rented or |oaned to an
insured.” W believe that this exclusion provision is
di spositive of the issue at hand.

The terns at issue have previously been interpreted in
t he context of autonobile insurance coverage. |In this regard,

we believe that Insurance Co. of North America v. Royal |ndem

Co., 429 F.2d 1014, 1017 (6'" Cir. 1970) provides a correct
statenment of the interpretation of these terns. “The words
"arising out of * * * use' in an autonobile liability insurance
policy, are broad, general and conprehensive terns neaning
"originating from' or '"having its origin in,' 'grow ng out of'
or 'flowng fronf.]" Id. at 1017 -1018 (citing Carter v.

Bergeron, 102 N.H 464, 160 A 2d 348 (1960); Schm dt v.

Uilities Ins. Co., 353 Md. 213, 182 S.W2d 181 (1944)). Al




that is required to come within the nmeani ng of the words
"arising out of the * * * use of the autonobile' is a causa

connection with the accident. 1d. at 1018 (citing Ri chl and Knox

Mut. Ins. Co. v. Kallen, 376 F.2d 360 (6th Cr. 1967),

Manuf acturers Cas. Ins. Co. v. Goodville Mut. Cas. Co., 403 Pa.

603, 170 A 2d 571 (Pa. 1961); and 89 A L.R 2d 150 (1963)).
Pursuant to the foregoing, we interpret the autonobile
exclusion as applying to the July 13, 1999, incident. Bryan
suffered the bodily injury at issue (i.e., death due to
hypertherma) as a result of the high tenperatures produced
wi thin the passenger conpartnent of the Mirphys’ notor vehicle.
The expert testinmony at the crimnal trial established that
t hose excessive tenperatures were produced as a result of the
physi cal properties of the vehicle. This establishes a causa
rel ati onship between the notor vehicle and Bryan's injury.
Further, Karen used the notor vehicle as
transportation to reach the shopping center, and it was her
intention to use the vehicle for transportation upon her
departure fromthe location. 1In the neantine, Karen was “using”
the notor vehicle as a |ocation of repose for Bryan and Jason
whi |l e she shopped. Hence, Bryan's injury had its origin in
Karen's use of the vehicle the afternoon of July 13, 1999.
Wthin the ordinary nmeaning of the word, Karen was

clearly “using” the vehicle at the time Bryan suffered his



bodily injury. Moreover, because the physical properties of the
vehicle resulted in the excessive tenperatures, Bryan’s bodily
injury arose fromthe use of the vehicle.

In sunmary, there is a direct nexus between Bryan's
bodily injury and Karen’s use of the notor vehicle in which the
injury occurred. As such, we interpret the July 13, 1999,

i ncident as being specifically excluded under the Mirphys’
honmeowner’ s policy.

Mor eover, we believe this exclusion extends to the
Pucketts’ cl ai magai nst George Murphy for failing to warn them
about Karen's nmental health disorders. Wth respect to this
claim the fact remains that the bodily injury arose fromthe
use of a notor vehicle, and such occurrences are specifically
excl uded under the Murphys’ honmeowner’s policy.

For the foregoing reasons the judgnment of the Fayette

Circuit Court is affirned.
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