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BEFORE: BARBER AND VANMETER, JUDGES; HUDDLESTON, SENI OR JUDGE. ‘!
BARBER, JUDGE: Appellant, Rhonda Kay Cal vert (Rhonda), appeals
the custody award made by the Butler Crcuit Court. The ruling
of the Butler Crcuit Court is affirned.

Rhonda Kay Calvert filed for dissolution of her

marri age to Appell ee, Roger Dale Calvert (Roger). Rhonda and

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



Roger are the parents of a minor son, born March 31, 1998. Both
Roger and his son have the condition of dwarfism Qher than

t he usual chil dhood ailnments, the m nor child has no other

medi cal condition or special needs.

At the tinme of the dissolution, Rhonda and Roger and
their son |ived next door to Rhonda s parents and her ol der
brothers. Rhonda’s parents and brothers provided care giving to
the child when Rhonda was unavail able. The child spent a
substantial portion of his life with his uncles and
grandparents. \When Rhonda | eft the marital home, she did not
take the minor child with her. During a 14 nonth period after
Rhonda left the marital residence, her parents were the prinmary
caretakers of the child. Roger testified that he would continue
to live next to Rhonda’s parents, and that while he worked third
shift, the child would be cared for by Rhonda’s parents. Such a
care giving arrangenent is not grounds for reversal of a custody

award. Aton v. Aton, 911 S.W2d 612, 614 (Ky.App. 1995).

Rhonda clains that while with her parents and brothers
the child was exposed to marijuana use on a regular basis. The
W tnesses admitted to past marijuana use by Rhonda’ s father and
brot hers, but asserted that such use no | onger took place, and
t hat such use had never been around the child. Both Rhonda and
Roger testified that they had used marijuana in the past, but

were not current users. No evidence of ongoing drug abuse was
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shown in the record. The child has shown no evi dence of having
been in the presence of drug use at any tine. All parties agree
that the child is happy, doing well in school, and well
integrated into the comunity.

Rhonda lives with her boyfriend, who is a convicted
sex offender. In 1993, the boyfriend pled guilty to sodony in
t he second degree, and sex abuse in the first degree. Those
charges stemmed from abuse of a mnor child, simlar in age to
Rhonda’s child. The boyfriend served a period of incarceration
and is presently on probation for those offenses. The record
does not show any other incidents of crimnal behavior on the
part of the boyfriend. The court ruled that Rhonda coul d have
visitation with the child in the presence of her boyfriend, and
that no special protections were required during such
visitations.

Rhonda’ s parents and brot hers opposed her request for
custody, and testified before the court that they were concerned
about the presence of her boyfriend in the honme with the child.
Her nother and brother admtted refusing Rhonda perm ssion to
| eave with the child. They testified that they had provided a
substanti al amount of care for the child during his life, and
that he was well integrated into his school and conmunity.

Roger opposed Rhonda’ s request for custody, and provided

evi dence and testinony supporting his ability and willingness to
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care for the child. Roger supports the care provided for the
child by Rhonda’'s parents while he is at work.

The court noted that it was forced to weigh the risk
of marijuana use around the child with the risk that the child
m ght incur living with a sex offender. The court bal anced the
needs of the child, and reviewed the child s integration into
his school and community, and his strong relationship with his
mat er nal grandparents. The court granted the parents joint
custody, wth Roger designated prinmary custodi an. Rhonda clains
this determ nation was an abuse of discretion because of the
past marijuana use by her father, and because Roger is presently
unwilling to seek treatnment for his son’s dwarfism

Rhonda asserts that she is “open to” nedical treatnent
for her son in an attenpt to increase his height. Roger
testified that he is opposed to such nedical procedures because
t hey are unproven, risky, and painful, requiring the breaking
and resetting of the child s bones. Roger has reached a ful
hei ght of 4'5”. Roger is gainfully enployed and does not suffer
[imtations in his enjoynment of daily life. The court did not
make a ruling on nedical treatnment of the child, as the parties
agreed there was no pressing nedical determ nation necessary at
this point.

The court directed the parties to remain in

comuni cation with regard to the nmedical care of the child, and
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to file additional notions should issues arise that they could
not resolve. Although Rhonda clains that a dispute with regard
to treatnent of the child's dwarfismmy arise in the future, a
custody award cannot be disturbed on that ground. Custody is
not to be changed unless it is proven that a parent is unwilling

or unable to cooperate with the court’s ruling. Menneneyer v.

Menneneyer, 887 S.W2d 555, 557 (Ky.App. 1994). No such show ng
can be nmade at the present tinme.
A child custody award shoul d not be disturbed on

appeal absent an abuse of discretion. Sherfey v. Sherfey, 74

S.W3d 777, 782 (Ky.App. 2002). To be entitled to a grant of
reversal, the conpl aining party nust show that the decision at

trial was clearly erroneous. Drury v. Drury, 32 S.W3d 521, 525

(Ky. App. 2000). Rhonda has made no such showing. For this

reason, the trial court’s determ nation is affirned.
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