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BEFORE: TACKETT AND VANMVETER, JUDGES; M LLER, SENI OR JUDGE.‘!

M LLER, SENI OR JUDGE: Appellant, Tomy Lynn Polley (Polley),
brings this appeal froma Novenber 26, 2003, order of the Boone
Circuit Court overruling his pro se notion, filed pursuant to
Kent ucky Revised Statutes (KRS) 418.040; Kentucky Rul es of
Crimnal Procedure (RCr) 11.42; and Kentucky Rules of G vil

Procedure (CR) 60.02(f); to declare KRS 532.043(3)(a) and (b)?

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
Kent ucky Revi sed Statutes 21.580.

2 (1) In addition to the penalties authorized by |aw, any person convicted of,
pl eading guilty to, or entering an Alford plea to a felony offense under KRS
Chapter 510, KRS 529.030, 530.020, 530.064, 531.310, or 531.320 shall be
subject to a period of conditional discharge follow ng rel ease from



unconstitutional, and to correct his sentence. Before us,
Pol | ey contends that KRS 532.043(3)(a) and (b) and KRS
532.043(5) are a violation of the separation of powers doctrine
and doubl e jeopardy. W affirm

On Cctober 24, 2000, a Boone County grand jury
i ndi cted Polley on one felony count of first-degree sodomy® for
havi ng devi ate sexual intercourse with his seven-year old
daughter. On January 12, 2001, Polley pleaded guilty, pursuant
to a plea agreenent with the Commonweal th, to an anended charge
of second-degree sodony;* a prison sentence of five years; and
post-incarceration, three-year conditional discharge as required
under KRS 532.043. On March 30, 2001, Polley was sentenced

pursuant to his plea.

(a) Incarceration upon expiration of sentence; or

(b) Conpl etion of parole.

(2) The period of conditional discharge shall be three (3) years.

(3) During the period of conditional discharge, the defendant shall

(a) Be subject to all orders specified by the Departnent of Corrections; and

(b) Comply with all education, treatnent, testing, or conbination thereof
required by the Departnment of Corrections.

(4) Persons under conditional discharge pursuant to this section shall be
subject to the supervision of the Division of Probation and Parole.

(5) If a person violates a provision specified in subsection (3) of this
section, the violation shall be reported in witing to the Cormonweal th's
attorney in the county of conviction. The Commonweal th's attorney may
petition the court to revoke the defendant's conditional discharge and
reincarcerate the defendant as set forth in KRS 532. 060.

(6) The provisions of this section shall apply only to persons convicted,
pl eading guilty, or entering an Alford plea after July 15, 1998.

Enphasi s added.

3 Kentucky Revised Statutes 510.070, C ass A Fel ony.

4 Kentucky Revised Statutes 510.080, O ass C Fel ony.
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On Septenber 25, 2003, Polley, pro se, filed the
nmotion that is the subject of this appeal, contending that KRS
532.043(3)(a) and (b) violate the separation of powers doctri ne,
and citing Kentucky Constitution Sections 27,° 28,° 109’ and 116.8
On Novenber 26, 2003, the trial court overruled Polley’ s notion,
finding KRS 532.043 constitutional. This appeal follows.

Polley initially argues that KRS 532.043(3)(a) and (b)
violate the separation of powers doctrine under two separate
theories. First, he argues that the three-year mandatory
condi ti onal discharge of KRS 532.043(3)(a) and (b) infringes on
t he exclusive authority of the judiciary to nmake court
procedures by permtting the executive branch (through the
Department of Corrections), to “fashion the conditions of

condi tional discharge.” He further argues, under this sane

5> The powers of the governnent of the Conmonweal th of Kentucky shall be
divided into three distinct departnents, and each of thembe confined to a
separate body of magistracy, to wit: Those which are | egislative, to one;
those which are executive, to another; and those which are judicial, to
anot her.

® No person or collection of persons, being of one of those departments, shal
exerci se any power properly belonging to either of the others, except in the
i nstances hereinafter expressly directed or pernitted.

" The judicial power of the Commonweal th shall be vested exclusively in one
Court of Justice which shall be divided into a Suprene Court, a Court of
Appeal s, a trial court of general jurisdiction known as the Grcuit Court and
atrial court of limted jurisdiction known as the District Court. The court
shall constitute a unified judicial systemfor operation and adm nistration
The i npeachnent powers of the General Assenbly shall remain inviolate.

8 The Suprene Court shall have the power to prescribe rules governing its
appel l ate jurisdiction, rules for the appoi ntment of conmm ssioners and ot her
court personnel, and rules of practice and procedure for the Court of
Justice. The Suprene Court shall, by rule, govern adm ssion to the bar and
the discipline of nenmbers of the bar.



theory, that the statute’ s vagueness® violates his federal and
state due process rights and infringes on the authority of the
| egi slative branch to set sentences by not specifically
prescribi ng what the executive branch (through the Departnent of
Corrections) is authorized to set as conditions of a
conditionally discharged sentence. Utimately, then, he
bel i eves that the authority of the |egislative branch to
authorize a sentence of conditional discharge and the authority
of the judicial branch to inpose conditional discharge and the
conditions therein has been inproperly delegated in this
instance to the executive branch. Secondly, he argues that KRS
532.043(5) infringes on the authority of the |egislature by
allowng the judiciary to revoke the conditional discharge after
he has been sentenced, which he argues is nore in the nature of
parol e, an executive branch function, than probation, a judicial
branch functi on.

The issue of whether a statute is unconstitutional is

a question of |aw subject to de novo review. NMoore v. Ward, 377

S.W2d 881, 883 (Ky. 1964). Statutes are presuned to be
constitutional, and Poll ey bears the burden of proving that the
statute in question is clearly, unequivocally, and conpletely a

violation of the constitution. Martinez v. Commonweal th, 72

® United States Constitution, Fifth and Fourteenth Anendnents.
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S.W3d 581, 584 (Ky. 2002); Cornelison v. Commobnweal th, 52

S.W3d 570, 572-73 (Ky. 2001).

As background, the separation of powers doctrine
precl udes each of the three branches of governnment from
encroaching on the domain of the two other branches. Manns v.

Commonweal th, 80 S.W3d 439 (Ky. 2002). Section 27 of the

Kent ucky Constitution creates three branches of governnent and
Section 28 precludes one branch from exercising any power
properly belonging to either of the other two branches.

Poll ey first contends that by putting the conditions
of the mandatory three-year conditional discharge under the
authority of the Departnent of Corrections, KRS 532.043(3)(a)
and (b) infringes on the authority of the legislature to set
sentences and of the judiciary to inpose conditional discharge
and the conditions therein.'® Addressing first Polley’s claim of
encroachnment on judicial authority, it is the function of the
| egislature to designate the elenents of crimnal conduct and

the penalty for crinmes. Millins v. Commobnweal th, 956 S. W 2d

222, 223 (Ky.App. 1997). The judiciary's role is to inpose
sentences within the statutory limts prescribed the

| egi slature, and the judiciary' s discretionis limted by the

10 The Attorney General argues that one of these constitutional challenges is
not preserved for appeal. As Polley’'s notion before the trial court was pro
se, it is somewhat difficult to precisely discern his issues, however, we
believe that Polley' s notion sufficiently raised this particular issue for
our review.



sentences set by the legislature. Bartrug v. Commonweal th, 582

S.W2d 61, 63 (Ky.App. 1979). In inposing the conditiona
di scharge set by KRS 532.043, the trial court was operating
within the paraneters of its authority. Thus, we reject
Poll ey’s contention that KRS 532.043(3)(a) and (b) infringes on
the judiciary’ s power to inpose conditional discharge.

Addr essi ng next Polley s claimof encroachnment on
| egi slative authority, we also reject Polley's due process and
vagueness assertions. During the term of post-incarceration,
KRS 532.043(3)(a) and (b) require a defendant to be subject to
the orders of the Departnment of Corrections and to conply with
all of the departnment’s requirenments with regard to educati on,
treatnment, testing or conbination thereof. It is well
established that the | egislature may del egate power to the

executive branch through an admi nistrative agency. State Racing

Commi ssion v. Latonia Agricultural Association, 136 Ky. 173, 123

S.W 681 (Ky. 1909). The agency is then given sone discretion
in pronmul gating regulations to inplenment the general policy set
forth by the legislature, and said regulations are ultimtely

subject to legislative oversight. York v. Commonweal th, 815

S.W2d 415 (Ky. App. 1991); Vanhoose v. Commonweal th, 995 S. W 2d

389, 395 (Ky.App. 1999). We find no error herein.



Polley’s final separation of powers contention alleges
t hat KRS 532.043(5), through the mechani smof KRS 532.060(3), !
vi ol ates separation of powers by inproperly allow ng the
judiciary to revoke the conditional discharge after he has been
sentenced, which is nore in the nature of parole, an executive
branch function, than probation, a judicial branch function. W
decline to address this issue as Polley did not raise this

theory before the trial court. Shelton v. Conmonweal th, 992

S.W2d 849, 852 (Ky.App. 1998).

11(1) A sentence of inprisonnment for a felony shall be an indeterninate
sentence, the maxi mum of which shall be fixed within the linits provided by
subsection (2), and subject to nodification by the trial judge pursuant to
KRS 532. 070.

(2) The authorized maxi numterns of inprisonnment for felonies are:

(a) For a Class A felony, not less than twenty (20) years nor nore than fifty
(50) years, or life inprisonnent;

(b) For a Class B felony, not less than ten (10) years nor nore than twenty
(20) years;

(c) For a Class C felony, not less than five (5) years nor nore than ten (10)
years; and

(d) For a Class D felony, not |less than one (1) year nor nore than five (5)
years.

(3) For any felony specified in KRS Chapter 510, KRS 530.020, 530.064, or
531. 310, the sentence shall include an additional three (3) year period of
condi tional discharge which shall be added to the naxi num sentence rendered
for the offense. During this period of conditional discharge, if a defendant
viol ates the provisions of conditional discharge, the defendant may be
rei ncarcerated for:

(a) The remaining period of his initial sentence, if any is remaining; and

(b) The entire period of conditional discharge, or if the initial sentence has
been served, for the renaining period of conditional discharge.

(4) The actual time of release within the maxi num established by subsection
(1), or as nodified pursuant to KRS 532.070, shall be determ ned under
procedures established el sewhere by | aw.

Enphasi s added.



Polley’s final contention alleges a violation of
federal and state double jeopardy provisions.'® He specifically
al l eges that he was subjected to the inposition of two sentences
on a single conviction by being sentenced under both KRS 510. 080
(sodony) and KRS 532.043. Al though unpreserved, we address this

i ssue under the authority of Sherley v. Commonweal th, 558 S. W 2d

615, 618 (Ky. 1977) ("failure to preserve this issue for
appel l ate revi ew should not result in permtting a double

j eopardy conviction to stand"). W, however, decline to find a
doubl e jeopardy violation as it has no application herein.

Both the Fifth Arendnent to the United States
Constitution and Section Thirteen of the Kentucky Constitution
state that no individual shall be twice put in jeopardy of life
and linb for the sane offense. These clauses protect a crimna
defendant fromthree distinct abuses: (1) a second prosecution
for the sane offense after acquittal; (2) a second prosecution
for the sane offense after conviction; and (3) nultiple

puni shments for the same offense. Hourigan v. Commonweal th, 962

S.W2d 860, 862 (Ky. 1998). Polley argues a violation of the
third abuse, multiple punishnents for the sanme offense. A
readi ng of KRS 532.043(5) and the statute referenced therein,
KRS 532.060, clearly puts to rest Polley s argunent as both

statutes do not inpose nultiple punishnments for the sane

12 United States Constitution, Fifth Anendnent; Kentucky Constitution, Section
13.



of fense, but rather fashion an additional punishment particul ar
to those in Polley s situation:

KRS 532.043(3) During the period of
condi ti onal discharge, the defendant shall
(a) Be subject to all orders specified by

t he Departnent of Corrections; and

(b) Conply with all education, treatnent,
testing, or conbination thereof required by
t he Departnent of Corrections.

KRS 532.043(5): |If a person violates a
provi sion specified in subsection (3) of
this section, the violation shall be
reported in witing to the Conmonweal th's
attorney in the county of conviction. The
Commonweal th's attorney may petition the
court to revoke the defendant's conditiona
di scharge and rei ncarcerate the defendant as
set forth in KRS 532. 060.

KRS 532.060(3): For any felony specified in
KRS Chapter 510, KRS 530.020, 530.064, or
531. 310, the sentence shall include an
additional three (3) year period of

condi tional discharge which shall be added
to the maxi mum sentence rendered for the
of fense. During this period of conditiona
di scharge, if a defendant viol ates the
provi sions of conditional discharge, the
def endant may be reincarcerated for:

(a) The remaining period of his initia
sentence, if any is remaining;, and

(b) The entire period of conditional

di scharge, or if the initial sentence has
been served, for the remaining period of
condi ti onal discharge.

The inmposition of the additional three-year conditiona
di scharge sentence pursuant to KRS 532.043(5) and 532. 060(3)
nmerely adjudi cates the status and puni shnent of Polley, simlar

to persistent felony offender proceedi ngs or enhancenent of the



penalty for a controlled substance violation when a firearmis

used. Wite v. Commonweal th, 770 S.W2d 222 (Ky. 1989); Adans

v. Commonweal th, 931 S.W2d 465 (Ky.App. 1996). There is no

doubl e jeopardy violation.

For the foregoing reasons, the order of the Boone

Circuit Court is affirned.

ALL CONCUR.
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE:
Astrida L. Lenkins Gregory D. Stunbo
Assi stant Public Advocate Kent ucky Attorney Ceneral

Frankfort, Kentucky
Carlton S. Shier, 1V
Assi stant Attorney General
Frankfort, Kentucky
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