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BEFORE: GUI DUGLI, MANULTY, AND M NTON, JUDGES.

M NTON, JUDGE: This case involves a challenge to the validity
of KRS! 189. 456, which requires Kentucky' s county clerks to
charge di sabl ed persons an $8 fee? to obtain an accessible
par ki ng placard. Susan Lawence, David Allgood, and the Center
for Accessible Living filed suit against selected county clerks
and various state officials, alleging that the fee was invalid
because it |imted disabled persons’ access to public
facilities. The circuit court granted sunmary judgnent in favor
of the appellees, holding that because Congress “failed to
abrogate the sovereign imunity of the various states” under
Title Il of the federal Americans with Disabilities Act, the

clains were barred by the Tenth and El eventh Anendnents. We

1 Kentucky Revised Statutes.

2 The term*“fee” is used throughout this opinion to denote the nonies
charged by the county clerks upon issuance of the handi capped
par ki ng placards. But our use of the word “fee” does not signify
our estimation as to whether the nonies charged constitute a “fee”
or a “surcharge” under 38 Code of Federal Regul ations (CFR)
35.130(f). See discussion of this issue, infra, section (111)(B)
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affirmthe circuit court’s reasoning, in part. But because we

believe the court erred by denying appellant’s request for

relief fromthe county clerks, we reverse, in part, and remand.

. FEES FOR HANDI CAPPED ACCESSI BLE PARKI NG PLACARDS

The facts of this case are not in dispute. By

statute, Kentucky provides for the issuance of specially

desi gnat ed handi capped |icense pl ates® and renpvabl e handi capped

accessi bl e parking placards.* The license plates are avail abl e

to qualifying individuals at the same price as other |icense

pl ates, but the state charges an $8 fee for the renovable

parking placards.® The placards are valid for two years and may

be renewed every two years thereafter for a total of six years.

3

KRS 186. 042(2) states:

On the application of any person with disabilities which
l[imt or inpair the ability to wal k, who has |ost the use
of an armor both arns, or who is blind, the
Transportation Cabinet shall issue the person with a
disability an accessi ble parking registration plate or
renewal decal designating the vehicle |icensed as being
owned by or leased by a person with a disability.

KRS 189. 456( 1) reads:

On the application of any person who has a severe visual, audio, or

physical inpairnment . . . the county clerk in the county of the
person’s residence shall issue the person with a disability an
accessi bl e parking placard. |In addition, any agency or organization

whi ch transports persons with a disability as a part of the service
provi ded by that agency or organization shall receive an accessible
par ki ng placard upon application to the county clerk for each
vehicle used in the transportation of persons with a disability.

KRS 189. 456(2) .



The $8 fee is only charged upon the initial application. After
that renewal s cost $4, and | ost or stolen placards may be
replaced for $2.° Al 120 Kentucky county clerks are statutorily
mandated to issue both the handi capped accessible Iicense plates

and the parking placards for a fee.’

1. THE SU T IN FRANKLIN Cl RCU T COURT.

Susan Law ence, who lives in Louisville, initiated
this action in the Franklin Crcuit Court. Although Lawence is
not hersel f disabl ed, her daughter, who died while this case was
pendi ng, was severely disabled. Lawence was required to pay
the placard fee for handi capped accessi bl e parki ng when
transporting her daughter.?

Shortly after Lawrence filed suit, David Allgood, who
also lives in Louisville, joined as a plaintiff. Allgood is
confined to a wheelchair as a result of an accident. He holds a

par ki ng placard for which he was required to pay the $8 fee.

® KRS 189.456(6), (7). A though the state also charges a fee for the
i ssuance of tenporary handi capped parking placards, these fees are
not at issue. Appellants only challenge the validity of the fees
charged for the permanent placards.

" KRS 189. 456.

Lawence originally filed a conplaint in federal court for the
Western District of Kentucky. Her case was dism ssed for |ack of
subject matter jurisdiction. In a nenorandum entered on May 7,
1997, Judge Thomas B. Russell granted appellees’ notion for summary
j udgnent, holding the Tax Injunction Act barred Lawence's suit.
Law ence v. Logsdon, et al., Gvil Action No. 3:96-CV-521(R) (WD
Ky. 1997).




Al so added to the initial conplaint was the Center for
Assisted Living (CAL). CAL is a nonprofit disability resource
center located in Louisville. As a part of its services, CAL
offers transportation for disabled persons; as such, it was also
required to pay the $8 fee to obtain an accessi bl e parking
pl acard.

The conpl aint alleged that the fee charged under
KRS 189. 456 for the issuance of the parking placard constituted
a surcharge in violation of Title Il of the Arericans with
Disabilities Act (ADA),® 28 C.F.R 35.130(f), and the Kentucky
Cvil Rights Act.!® 1t sought injunctive and declaratory relief,
as well as nonetary damages.

The case was filed against the follow ng state and
county officials: Ed Logsdon (now WIIliam Bushart), in his
capacity as Conmi ssioner of the Departnent of Mdtor Vehicles
(DW); John Kennedy Ham Iton (now Jonathan Mller), in his
capacity as Kentucky State Treasurer; Ann B. Brown, in her
capacity as A dham County Clerk and as representative of the

cl ass of clerks of 112 Kentucky counties with popul ati ons of

® 42 U.S.C A § 12101, et seq. Pursuant to Title Il, “no qualified
individual with a disability shall, by reason of such disability, be
excluded fromparticipation in or be denied the benefits of the
services, prograns, or activities of a public entity, or be
subj ected to discrimnation by any such entity.” 42 U S.C A
§ 12132.

10 KRS 344.010, et seq.



| ess than 70, 000; Jack Snodgrass, in his capacity as Canpbel
County Clerk; J. Mchael Libs, in his capacity as Daviess County
Clerk; Donald W Blevins, in his capacity as Fayette County
Clerk; David L. Logsdon (now Kenneth Tabb), in his capacity as
Hardin County O erk; Rebecca Jackson (now Bobbie Hol sclaw), in
her capacity as Jefferson County Clerk; Bill Aylor, in his
capacity as Kenton County Cerk; Lillian Pearl Elliot, in her
capacity as Pike County derk; and Yvonne Guy (now Dot Owens),
in her capacity as Warren County O erk. !

The Franklin G rcuit Court granted summary judgnent in
favor of the appellees. The court ruled that the Tenth and
El event h Amendnents barred appellants’ clains; and because of
the doctrine of sovereign imunity, the court ruled that
appel l ants were precluded fromsuing the state officials. The
court also ruled that the DW Conmm ssioner and the State
Treasurer were not proper parties and that appellants had fail ed
to state a clai mupon which relief could be granted under the

Kentucky G vil Rights Act. This appeal follows.

1 KRS 64.355 requires that fees collected by clerks in counties with a
popul ati on greater than 70,000 are to be deposited with the state
treasury, whereas fees collected by clerks in counties with
popul ati ons under 70,000 are handled directly by the county.
Therefore, because nonetary relief was requested, the conplaint
di stingui shed between clerks fromcounties wi th popul ati ons greater
than and | ess than 70, 000.



[11. PRELIMNARY ISSUE: IS I T ADA or DOT?

The parties disagree about whether the disputed
parking placard fee inplicates the protection afforded by the
ADA, or whether these placards are actually nmandated by the
Departnent of Transportation’s (DOT) Uniform System for Parking
for Persons with Disabilities (USPPD).!? Some of the county
clerks assert that the provisions providing for the issuance of
handi capped parki ng placards were “not created through Section 5
of the Fourteenth Anendnent, but rather through Congress’
spendi ng power.” |In support of their argunment, these clerks
cite Public Law 100-641* and the | anguage of the USPPD.

We agree that the USPPD gives the DOT authority to
provide the states wth guidelines for the issuance of the
par ki ng placards and that Public Law 100-641 permts the DOT to
“encourage” states to adopt a placard program But as the Court

found in Duprey v. Connecticut Departnent of Mdtor Vehicles:

Wil e Public Law 100-641 and the USPPD as
set forth in the DOT regul ati ons address
reserved disability parking, these

provi sions are nerely guidelines for states
to accept or reject as they choose. As one
court stated, “Public Law 100-641 has no

223 C.F.R 1235,

13 Public Law 100-641, 23 U.S.C. S 402, “indicates that the Secretary
of Transportation shall issue regulations which: (1) establish a
uni form system for handi capped parki ng designed to enhance the
saf ety of handi capped individuals and (2) encourage adoption of such
a systemby all the states.” Dare v. California, 191 F.3d 1167,
1172 (9'" Gir. 1999).




enf orcement mechanismand is not codified in

the United States Code. It ‘encourages

adoption of such systemby all the States,’

[] but does not mandate conpliance.”

In contrast, “the ADA is not a voluntary programt hat
states may choose to adopt. The statute provides that
qual i fied, disabled persons shall not be denied participation in
or the benefits of public services, prograns or activities
because of their disability and shall not be discrimnated
against by a public entity.”' Wile “the ADA does not render
t he USPPD neani ngl ess,” it does “prohibit[] the charging of a
fee for access to the benefits of the programif the fee results

»16  Even

in discrimnatory treatnent on the basis of disability.
i f the USPPD and Public Law 100-641 authorize the DOT to all ow
states to charge an additional fee for the handi capped parking
pl acards, the fees would violate the ADA' s prohibition against

surcharges. Therefore, we nust reject the clerks’ argunent that

t he USPPD and Public Law 100-641 control this issue.

V. ANALYSI S UPON APPEAL.
Law ence, Allgood, and CAL nmake three main argunents:

first, the State Treasurer and DW Conmi ssi oner are proper

1428 F.Supp.2d 702, 711 (D.Conn. 1998) (enphasis added).

1 McGarry v. Director, Dep't of Revenue of Mssouri, 7 F.Supp.2d 1022,
1026 (WD. Mo. 1998).

1 1d. at 1027.



parties; second, the El eventh Anendnent does not “protect the
county clerks fromactions to renedy ongoing viol ations of
Title I'l”; and, third, the Tenth Anendnent does not protect the
clerks “fromliability for collecting fees in violation of
Title I'l.” These are legal issues which we review de novo.

A.  THE PROPER PARTI ES.

Appel lants first contend that the circuit court erred
by hol ding that the DW Conm ssioner and State Treasurer were
not proper parties to this action. Because Appell ants have
failed to establish how either of these parties is necessary to
the disposition of this case, we nust agree with the circuit
court.

Appel l ants assert that the State Treasurer is a proper
party because “[u] nder Section 106 of the Kentucky Constitution
and KRS 64. 355, all fees collected by county clerks in counties
with a popul ati on of over 70,000 are deposited in the state

“

treasury.” Because the State Treasurer is the recipient “of
pl acard fees collected in the nost popul ous counties,”
Appel lants claimhe is an appropriate and necessary party.

Wth regard to the DW Commi ssi oner, Appellants argue
that he is a necessary party because “Kentucky | aw provi des that
pl acards nust contain ‘information the Transportati on Cabi net

may by regul ation require. They al so claimthe placards bear

t he words “KENTUCKY TRANSPORTATI ON CABI NET Di vi si on of Mot or



Vehi cl e Licensing” and that the Transportation Cabinet “is
charged with authority to pronul gate regul ations to inplenent
the placard program”

In its order granting sunmary judgnment, the circuit
court determ ned that neither the DW Conm ssioner nor the State
Treasurer “is a proper defendant in this action. They do not
collect or adm nister these fees. These state Defendants (or
their successors) have nothing to do with these disputed fees or
t he pl acards and have done not hi ng which woul d be subject to
injunctive relief.”

We agree with the circuit court. W do not believe
appel l ants have sufficiently established that either the
DW Conm ssioner or the State Treasurer is a “necessary” and
“proper” party. First, it is clear that the State Treasury is
not inplicated in the paynent or retention of the placard fees.
Wiile it is true that KRS 64.350 requires clerks in counties
W th popul ations over 70,000 to remt the fees coll ected by
their offices to the State Treasury, the Treasury serves nerely
as a repository. The remtted fees are returned conpletely to
each county: 75 percent of the fees are used as funding for the

county clerk’s office; and the remai nder goes to the county’s

“fiscal court[], urban-county government[], or consoli dated

-10-



| ocal government[].”' This fact is clarified by the |anguage of
KRS 64. 355, which states:

It is hereby declared to be the intent of

the General Assenbly that all fees of the

office of county clerk . . . in counties

havi ng a popul ati on of seventy thousand

(70,000) or nore that are paid into the

State Treasury pursuant to the provisions of

Section 106 of the Constitution of Kentucky

are the property of the respective

county . 18

Moreover, KRS 64.152 nmakes it clear that clerks in
counties with popul ations | ess than 75,000 are authorized to
retain the entirety of the fees they generate. The fees are
utilized as a neans of operating each clerk’s office, and any
surplus anmount is paid over to the county’s fiscal court. The
clerks are not required to remt any of the fees to the State
Treasury.

Since the State Treasury is not inplicated in the
paynent or retention of the handi capped parking placard fees, we
agree with the circuit court that the State Treasurer’s
connection with this case is tenuous. So we affirmthe circuit

court’s decision to dismss the State Treasurer fromthese

pr oceedi ngs.

17 KRS 64. 350.

18 KRS 64.355(1) (enphasis added).

9 W recogni ze the numerical discrepancy between KRS 64. 355, which
provides for clerks in counties wi th popul ati ons greater than
70,000, and KRS 64. 152, which provides for clerks in counties with

popul ati ons | ess than 75, 000.
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Second, there is no evidence in the record that the
DW Conm ssi oner has any connection with the handi capped parking
pl acards or the fees collected by the clerks. The nere fact
t hat the parking placards originate in the Departnent of
Transportati on does not provide a sufficient correl ation between
t he DW Conmi ssioner and the present controversy to necessitate
his participation as a party. Therefore, we also affirmthe
circuit court’s dismssal of the DW Conmi ssioner fromthis
case.

B. STATE SOVEREI GN AND ELEVENTH AMENDMVENT | MVUNI Tl ES.

Appel l ants’ second argunent is that the circuit court
erroneously held that the county clerks are protected fromsuit
by both state sovereign immunity and the El eventh Anendnent. We
agree with this argunment, in part.

1. State Sovereign |Imunity.

Sovereign imunity “is an inherent attribute of a
sovereign state that precludes the maintaining of any suit
agai nst the state unless the state has given its consent or
otherwi se waived its imunity.”?° Under this doctrine, inmmunity
extends not only to the state but, also, “to public officials
sued in their representative (official) capacities, when the

state is the real party against which relief in such cases is

20 vanero v. Davis, 65 S.W3d 510, 517 (Ky. 2001).

-12-



sought.”2! The Kentucky Suprene Court has concl uded that
“Kent ucky counties enjoy inmmunity under Kentucky |aw. ”?2

Appel | ants argue that because “sovereign i munity has
been wai ved for clains of disability discrimnation under the
Kentucky Civil Rights Act,” the county clerks are not protected
by state sovereign inmunity in this action.?® This argument is
apparently based on the assunption that appellants’ clains
inplicate the KCRA; but the circuit court found that “[n]o KCRA
violation exists in this case.” On appeal, appellants do not
di spute this finding. Rather, they appear to argue that even
t hough there is no KCRA viol ation, the waiver provision under
t he KCRA shoul d nevert hel ess apply.

I n di scussing appellants’ clains, the circuit court
not ed:

Plaintiffs al so argue that the statutory

fees for issuing parking placards violate

the Kentucky Civil Rights Act (KCRA). But

clearly the KCRA does not repeal, either

expressly or inpliedly, KRS 189.456, the
statute authorizing the placard fee. Nor

2 1d. at 518.

22 Jefferson County Fiscal Court v. Peerce, 132 S.W3d 824, 836 (Ky.

2004) .

2 KRS 344.450 reads: “Any person injured by any act in violation of
the provisions of this chapter shall have a civil cause of action in
Circuit Court to enjoin further violations, and to recover the
actual damages sustained, together with the costs of the law suit.”
In Departnent of Corrections v. Furr, 23 S.W3d 615, 618 (Ky. 2000),
t he Kentucky Supreme Court interpreted KRS 344.450 to provide “a
cause of action against the Cormonweal th for violations of the
Kentucky Civil Rights Act.”

- 13-



did the Kentucky Ceneral Assenbly waive

sovereign imunity with respect to Title I

of the ADA. The Cenerally Assenbly did

specifically adopt the enpl oynent and public

accommodations provisions of Titles I and

Il of the ADA, but excluded any nention of

t he governnental public services provisions

of Title Il. If the Kentucky Cenera

Assenbly intended to nake the placard fees

illegal under the KCRA, it could sinply have

repeal ed the statutory authorization of such

fees. It did not do so. No KCRA violation

exists in this case.

Upon review of the whole of the KCRA, we believe the
circuit court is correct. As the court noted, the KCRA does not
“specifically adopt” the governnental public services provisions
of Title Il. Unlike the ADA, the KCRA does not include a
prohi biti on agai nst “surcharges”; thus, appellants’ claimthat
the $8 placard fee required under KRS 189.456 is an unl awf ul
surcharge does not inplicate the provisions of the KCRA. And
because there is no KCRA violation, it is clear that the
statute’s waiver provision is inapplicable to appellants’
cl ai ms.

Because counties are cloaked with state sovereign
imunity, we believe the county clerks are afforded the sane
protection. But the alleged violation of the KCRA was
appellants’ only state law claim And as the KCRA is not

inplicated in this action, appellants no | onger have a claimfor

relief under state law. Therefore, whether the county clerks

-14-



are cloaked with state sovereign immnity is imuaterial to the
outcome of this case.?
2. Eleventh Anendnent |munity.

In contrast to the provisions of state sovereign
imunity, the El eventh Anmendnent reads: “The Judicial power of
the United States shall not be construed to extend to any suit
in law or equity, conmenced or prosecuted agai nst one of the
United States by Citizens of another State, or by Citizens or

Subj ects of any Foreign State.”?® In Alden v. Miine, ?® the United

States Suprene Court noted that the term “El eventh Anendnent
imunity,” though often used by the courts, is “sonmething of a
m snomer.”?” The Court observed that:

the sovereign immunity of the States neither
derives from nor is limted by, the terns
of the Eleventh Amendnent. Rather, as the
Constitution’s structure, its history, and
the authoritative interpretations by this

24 1'n reaching this conclusion, we take note of the Kentucky Supreme

Court’s decision in Cevinger v. Board of Education of Pike County,
789 S.W2d 5 (Ky. 1990). In devinger, the Court held that because
the Cormonweal th afforded a school board state sovereign immnity
“froma suit for noney damages for an injury wongfully inflicted,”
the state sovereign imunity defense simlarly protected the schoo
board against a 42 U S.C. 81983 claim W perceive the holding in
Clevinger to be limted only to 81983 cl ai ms; noreover, although it
has not been expressly overrul ed, we question the viability of the
holding in Cevinger following the U S. Suprenme Court’s opinion in
Howl ett By and Through Howl ett v. Rose, 496 U. S. 356, 110 S. C.
2430, 110 L.Ed.2d 332 (1990). Therefore, we decline to extend the
hol ding in Cevinger to the present case.

25 U S. ConsT., anend X
26 527 U.S. 706, 119 S.Ct. 2240, 144 L.Ed.2d. 636 (1999).

27 1d. at 713.
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Court make clear, the States’ imunity from

suit is a fundanental aspect of the

sovereignty which the States enjoyed before

the ratification of the Constitution, and

which they retain today (either literally or

by virtue of their adm ssion into the Union

upon an equal footing with the other States)

except as altered by the plan of the

Convention or certain constitutional

Amendnent s.

In Alden, the Supreme Court held that Eleventh
Amendnent i mmunity extended to provide protection to
“nonconsenting States” who are sued in “private suits for
damages in state courts.”?®  The Court observed that the
anmendnent “bars suits against States but not |esser entities.
The inmmunity does not extend to suits prosecuted agai nst a
muni ci pal corporation or other governnental entity which is not
an armof the State.”?®

Al t hough counties enjoy protection fromliability for
state clains under the doctrine of sovereign imunity, the sane
does not hold true for clains brought under federal |law. The
U.S. Suprenme Court has consistently held that a county is not an
armof the state; therefore, “[a] state’s political subdivisions

do not enjoy its Eleventh Anendnent imunity fromsuit in

federal court. Thus, there is no El eventh Amendnent immunity

% 1d. at 712.

2 |1d. at 756.
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for counties, cities, townships, nmunicipalities, and simlar
muni ci pal corporations or bodies politic.”3

The rul e denying El eventh Anendnent imunity to
counties is well established. 1In 1890, the United States

Suprenme Court noted in Lincoln County v. Luning® that “‘the

[E]l eventh [ Al nendnent, which restrains the jurisdiction granted
by the constitution over suits against states, is of necessity
l[imted to those suits in which the state is a party on the
record.’ "3 Because a county is “a part of the state only in
that renote sense in which any city, town, or other mnunicipa
corporation may be said to be a part of the state,”3® the Court
hel d that counties were not protected by El eventh Anendnent
i mmunity.

Since Luning, the Suprenme Court has applied this rule
time and again to keep counties and other municipal entities

from benefiting from El eventh Anendnment i munity.3* Therefore,

30 32A Am Jur.2d. Federal Courts § 1124 (1995).
3 133 U.S. 529, 10 S.Ct. 363, 33 L.Ed. 766 (1890).
%2 1d. at 530.

3 1d.
34 See Lake Country Estates, Inc. v. Tahoe Regional Pl anni ng Agency,
440 U. S. 391, 400-401, 99 s. Ct. 1171, 1177, 59 L.Ed.2d 401, 410
(1979); Hess v. Port Authority Trans-Hudson Corp., 513 U S. 30, 43,
115 S. Ct. 394, 402, 130 L.Ed.2d 245, 257 (1994); M. Healthy City
School District Board of Educ. v. Doyle, 429 U S. 274, 280, 97 S.Ct.
568, 572-573, 50 L.Ed.2d 471, 479 (1977).

-17-



al t hough Kentucky counties enjoy state sovereign imunity for
cl ai s brought under state |law, they are not given the sane
protection for clains grounded in federal |aw

Appel I ants argue that because the El eventh Anmendnent
does not protect Kentucky counties fromclains brought under
federal law, the county clerks are not sheltered fromthis suit.
In response, the county clerks contend that because KRS 189. 456
requires themto collect the $8 fee upon issuance of the
handi capped parki ng placards, they are perform ng non-
di scretionary, state-mandated duties; therefore, they argue they
shoul d be considered arns of the state for purposes of Eleventh
Amendrent i muni ty.

The deci sion of whether county clerks are protected by
El event h Amendnent immunity has yet to be decided by a reported
decision in Kentucky. So we are conpelled to analyze this issue
to determ ne whether the El eventh Amendnent bars Appell ants’
cl ai ns agai nst the county cl erks.

When a state official is sued in his or her officia
capacity as an agent of the state, “[it] is deened to be a suit
agai nst the state and is thus barred by the El eventh

Amendrment . . . .”3%¢ But because counties do not enjoy Eleventh

Amendnent i mmunity, the sane rule does not hold true for county

3% See Peerce, supra, at 837.

% Scott v. O Grady, 975 F.2d 366, 369 (1992).
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officials; rather, a county official sued in his or her
representative capacity as an agent of the county does not enjoy
El eventh Amendment immunity.3’ Thus, the question we nust
address is, when a county clerk enforces a state statute, is the
clerk acting as an agent of the state or as an agent of the
count y?38

The office of county clerk is constitutionally
mandat ed. 3 A review of the sundry duties of the clerks is
unnecessary for the disposition of this case. It is enough to
say that the clerks’ duties include responsibilities nandated by
both state and local laws to be perforned for the benefit of
either the state or the individual county in which the clerk
serves. And because counties do not enjoy federal sovereign
imunity, we believe it is clear that the El eventh Anmendnent is
not inplicated when the clerks are inplenenting purely | ocal
duties for the benefit of the county.*

But when a county clerk is required to enforce a state

| aw or order that benefits the state, it is conceivable that the

3 1d. at 371 (“[When a county sheriff . . . performs his duties as
the principal executive officer or chief |aw enforcenent officer of
the county, he acts as a county official and does not get the
benefit of the El eventh Anendnent.”)

% 1d. at 369, 370.
3 Ky. Const., § 99.

40 Scott, supra, at 371.
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clerk should be protected as an armof the state. Several
federal courts have extended El eventh Amendnent immunity to
county officials deenmed to be an armof the state for inmmunity

pur poses. For exanple, in Scott v. O Gady, the United States

Court of Appeals for the Seventh Crcuit held that county
sheriffs who were required to execute a state court order were
not acting as county officials; rather, because the sheriffs
were fulfilling a non-discretionary, state-nmandated, statutory
duty on behalf of the state, they were acting as an arm of the
state for Eleventh Anmendment purposes.* Another exanple is

Shipley v. First Federal Savings and Loan Ass’'n, in which the

Federal District Court for the District of Delaware held that a
county sheriff performng his state-nmandated duties with regard
to a nortgage foreclosure was acting as an armof the state.?

And in Pusey v. Gty of Youngstown, the United States Court of

Appeals for the Sixth Grcuit held that a city prosecutor acted

as a “state agent” when she prosecuted state crimnal charges.®
The exception to the general rule denying El eventh

Amendnent immunity to county officials is limted; it applies

solely “for those cases in which the relief granted would run

41 See Scott, supra, at 371.
42 619 F.Supp. 421, 434-435 (D. Del. 1985).

8 11 F.3d 652, 657-658 (6'" Gir. 1993).
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directly against the state.”* As the Supreme Court has
recogni zed, the El eventh Amendnent only “bars a suit agai nst

state officials when ‘the state is the real, substantial party

y » 45

in interest. The state is considered to be the real party in

interest only if t he judgnent sought woul d expend itself on
the public treasury or domain, or interfere with the public
adm nistration,’” or if the effect of the judgnent would be ‘to
restrain the Governnent fromacting, or to conpel it to act.’'”*
We believe the present situation is factually

di stingui shable fromthe situations presented in Scott, Shipley,

and Pusey. While it is true that Kentucky' s county clerks act
under col or of state |law when they enforce KRS 189. 456, the
state is not affected by the clerks performance of their
duties. A judgnent for noney damages in this case woul d not
“expend itself on the public treasury” or “interfere with the
public admi nistration,” nor would it restrain the state from
acting, or conpel it to act. Rather, because the county clerks
retain all of the fees collected fromthe handi capped parking
pl acards and because only county clerks are required to issue

t he placards, a noney judgnment would only affect the

4 Crane v. State of Texas, 759 F.2d 412, 417 (5'" Cir. 1985).

% Pennhurst State School & Hospital v. Hal derman, 465 U.S. 89, 101,
104 S.Ct. 900, 908, 79 L.Ed.2d 67 (1984).

% |1d. at n.11, quoting Dugan v. Rank, 372 U.S. 609, 620, 83 S.Ct. 999,
1006, 10 L.Ed.2d 15 (1963).
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adm nistration and funding of the clerk’s office and the county
in which the clerk serves.

Al t hough we agree that in certain circunstances, the
El event h Arendnent may protect county officials, we do not
believe the clerks are cloaked with immunity in this case. So
we nust reverse that portion of the circuit court’s opinion that
concluded the clerks are sheltered fromliability by the
El event h Amendnent .

C. TENTH AMENDMENT.

Appel lants’ third argunment is that the circuit court
erred in holding that the Tenth Amendnent barred their clains.
We agr ee.

Wthout fully discussing the inplications of the Tenth
Amendnent, the circuit court sinply ruled that “Plaintiffs’
clains are barred against all defendants under sovereign
i munity under the Tenth and El eventh Amendnents to the
U.S. Constitution.” The Tenth Amendnent states: “The powers
not del egated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States
respectively, or to the people.”?

The United States District Court for Connecti cut

recently discussed the issue of the interplay between the ADA

47 U.S. ConsT., anend. X
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and the Tenth Anmendnent in the case of Hicks v. Arnstrong.“®

agree wth that court’s reasoning and adopt its holding as

foll ows:

CGeneral ly, Congress may enact |egislation
pursuant to its enunerated powers. All

ot her powers are reserved for the states.
The result is a federalist system of dua
sovereignty.

Two recent Suprenme Court deci sions have
anplified the neaning of our system of dual
sovereignty. In New York v. United States,*
the Court held that Congress may not
commandeer the states’ |egislative processes
by directly conpelling themto enact or
adm ni ster a federal regulatory program In
Printz v. United States,* the Court held
that the federal governnent may not conpel
states to i nplenent, enact, enforce or
adm ni ster, by legislation or executive
action, a federal regulatory program The
State Defendants argue that the ADA viol ates
the principles of federalismset forth in
New York and Printz because it is one
exanpl e of the federal governnent conpelling
the states to enact or admnister a federa
regul atory program

However, the ADA violates neither of the
prohi bitions set forth in New York and
Printz because Congress neither comrandeers
the states’ |egislative processes by
directly conpelling themto enact or
adm ni ster a federal regulatory program as
prohi bited by the Court in New York, nor
conpel s states to inplenent, enact, or
adm ni ster, by legislation or executive

%8 116 F. Supp.2d 287 (D. Conn. 1999).

%9 505 U.S. 144, 112 S.Ct. 2408, 120 L.Ed.2d. 120 (1992).

0 521 U S 898, 117 S.Ct. 2365, 138 L.Ed.2d 914 (1997).
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action, a federal regulatory program as
prohi bited by the Court in Printz.

The ADA does not require states to pass
anti-disability legislation. Mreover, the
ADA does not press into federal service
state officers and require themto enforce
Congressional anti-disability discrimnation
statutes. The ADA sinply requires that
state officials abide by the ADA's
requirenments.

W agree with the federal court’s reasoni ng and adopt
it as our own. Therefore, we further hold that the circuit court
erred in ruling that the Tenth Amendnent barred appel |l ants’

cl ai ns.

V. | SSUES UPON REMAND

We recogni ze that the remand of this case to the
Franklin Grcuit Court presents two new i ssues for the tria
court. Specifically, our opinion raises possible venue
guestions that were not previously addressed by the court;
furthernore, because the court dism ssed this case based on the
overarching imunity of the Eleventh Anendnent, certain
prelimnary factual findings were not fully discussed.

First, with regard to venue: Dbecause our opinion
affirnms the dismssal of the state defendants, appellants now
have potential clainms solely against separate county clerks.
The conpl ai nt individually nanes eight county clerks, all from
counties wth popul ations greater than 70,000. The clerks from

counties with popul ations |ess than 70,000 were, apparently,
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grouped together for convenience as a “class of clerks.” But
these clerks were never actually certified as a cl ass.

KRS 452.405(2) states that actions “against a public
officer for an act done by himin virtue or under color of his
of fice” nust be brought “in the county where the cause of
action, or sonme part thereof, arose[.]” Appellants seek to be
rei nbursed fromthe county clerks for fees collected upon
i ssui ng handi capped parki ng placards, an act acconplished “under
color” of the clerk’s office. On remand, we believe the court
nmust deci de where the “cause of action” against the county
cl erks arose, and whether Franklin County is the appropriate
venue for the clains nade in this case.>

Finally, because we have decided that this case falls
within the purview of the ADA, the court nust decide the
t hreshol d question of whether the nonies charged by the county
cl erks upon issuance of the handi capped parking pl acards
constitute a “surcharge” or a permssible fee. Because the

circuit court concluded that the conplaint was barred by

L W note that under KRS 413.270(1), “[i]f an action is commenced in
due time and in good faith in any court of this state and the
def endants or any of them make defense, and it is adjudged that the
court has no jurisdiction of the action, the plaintiff or his
representative may, within ninety (90) days fromthe tine of that
judgment, conmence a new action in the proper court.” In
Shircliff v. Elliott, 384 F.2d 947, 950-951 (6'" Cir. 1967) the
United States Court of Appeals for the Sixth Crcuit held that
because of the “universal interchanging” of the concepts of
jurisdiction and venue, the term“no jurisdiction,” as used in
KRS 413. 270, should be interpreted to conprehend “lack of venue.”
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El eventh Amendnent immunity, this specific i ssue was not
addressed in the circuit court’s judgnent.

28 CFR 35.130(f), entitled “General prohibitions
agai nst discrimnation,” reads:

A public entity may not place a surcharge on
a particular individual with a disability or
any group of individuals with disabilities
to cover the costs of neasures, such as the
provi sion of auxiliary aids or program
accessibility, that are required to provide
that individual or group with the

nondi scrimnatory treatnment required by the
Act or this part.

In Dare v. California, the United States Court of Appeals for

the Ninth GCrcuit held that the determ nation of whether a fee
constitutes a surcharge under 28 CFR 35.130(f) requires a two
part inquiry: “[f]irst, as a threshold matter,” a review ng
court nust consider “whether the nmeasure for which [the state]
levies the fee is ‘required to provide that individual or group
nondi scriminatory treatnent’ as mandated by the ADA’;°? and,
second, the court nust “evaluate whether the fee for the neasure
is a surcharge; in other words, [the court] consider[s] whether
it constitutes a charge that nondi sabl ed peopl e woul d not

i ncur.”>

An inquiry into whether the nonies charged by the

county clerk constitutes a surcharge or a permssible fee nust

°2 Dare, supra, 191 F.3d at 1171

3 d.
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be made by the circuit court. And that initial factual finding
determ nes the further course of this controversy. |If the
nonies are found to be a perm ssible fee, then the placard
charge is perforce nondiscrimnatory and inquiry ends there.

But “[ b] ecause surcharges agai nst di sabl ed people constitute
facial discrimination,”* if the court finds that the nonies
constitute a surcharge as defined under 28 CFR 35.130(f), then
this case nay proceed in the proper venue in accordance with the

precedi ng anal ysi s.

VI. DI SPGSI TI ON.

In sum we affirmthe order of the Franklin Crcuit
Court, in part, to the extent that it has rul ed:

1. Kent ucky’ s DW Conm ssi oner and State Treasurer
are not proper parties to this action; and

2. The KCRA is not applicable to appellants’ clains
and does not act as a waiver of sovereign imunity for clains
brought under Title II.

And we reverse the court’s order, in part, and renmand
the case for further proceedings in the circuit court consistent
with this opinion because we concl ude that:

1. The county clerks are not protected by El eventh

Amendnent i nmunity; and

> .
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2. The Tenth Amendnent does not bar appellants’

cl ai ms.

ALL CONCUR.
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