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SCHRCDER, JUDGE: This is an appeal froma denial of a
suppression notion in a case in which appellant was ultimtely
convi cted of second-degree burglary and being a persistent
felony offender in the second degree (PFO 11). Appellant argues
that his confession to police was not voluntary and shoul d have
been suppressed because the interrogating officer represented to

himthat the case would be kept in district court (treated as a



m sdeneanor) if he cooperated with police and gave a statenent.
Upon review of the record, we cannot say that the trial court
abused its discretion in denying the notion to suppress. Hence,
we affirm

Duri ng Decenber 2002, and January 2003, the residence
of Nellie MIlard was burglarized and sone antiques and a
dol | house were stolen. On May 19, 2003, while Robert Rhodes was
in the Muhl enberg County Jail on unrelated crimnal charges,
Rhodes was questioned by Detective Mke Smth of the Centra
City Police Departnent about the burglaries of the MIIlard hone.
After being read his Mranda rights and signing a waiver of
rights form Rhodes gave a statenment to Detective Smth
confessing to breaking into the MIlard home in January 2003,
and taking certain toys and a doll house. Subsequently on
May 23, 2003, Rhodes was charged with second-degree burglary.

In June 2003, Rhodes was indicted for second-degree burglary and
PFO I I.

Prior to the jury trial on the charges, a hearing was
hel d on Rhodes’s notion to suppress his statenent to Detective
Smth. Rhodes clained that the statenent was not nade
voluntarily because Detective Smith represented to himthat the
case would remain in district court as a m sdenmeanor if Rhodes
woul d give a statenent to police and return the doll house.

After a full hearing on the notion in which only Detective Smith
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testified, the trial court denied the notion and the tria
proceeded. Rhodes was thereafter convicted of second-degree
burglary and PFO Il and sentenced to fifteen (15) years’

i mprisonnment. This appeal by Rhodes foll owed.

Rhodes argues that the trial court erred in denying
hi s suppression notion because the evidence established that his
statement was not voluntary because of the prom se nmade by
Detective Smth that the case would stay in district court if
Rhodes gave a statenent.

An appellate court’s standard of review of
the trial court’s decision on a notion to
suppress requires that we first determ ne
whet her the trial court’s findings of fact
are supported by substantial evidence. |If
they are, then they are conclusive. Based
on those findings of fact, we nust then
conduct a de novo review of the trial
court’s application of the law to those
facts to determ ne whether its decision is
correct as a matter of |aw

Commonweal th v. Neal, 84 S.W3d 920, 923 (Ky.App. 2002)

(footnotes omtted).

During the suppression hearing, Detective Smth
admtted that he told Rhodes prior to obtaining his statenent
that he would talk to the County Attorney about keeping the
charges in district court if Rhodes woul d cooperate wth the
police. However, Smth maintained that he told Rhodes that he
coul d not prom se anything, only that he would talk with the

County Attorney about it. Smith testified that he did, in fact,



talk with the County Attorney, Darris Russell, about the
prospect of having the charge anended to a m sdeneanor.
According to Smth, Russell told himthat he did not have any
problemw th keeping the matter in district court, but that he
woul d have to wait until the case got into court before a fina
deci si on woul d be nade.

In Hutto v. Ross, 429 U. S 28, 30, 97 S. . 202, 203,

50 L. Ed. 2d 194 (1976), the United States Suprenme Court held
that a confession is involuntary if it is “extracted by any sort
of threats or violence, or obtained by any direct or inplied
prom ses, however slight, or by the extension of any inproper

i nfluence.” Wen exam ning the voluntariness of a confession,
the totality of the circunstances surroundi ng the confession

must be considered. Walker v. Commonweal th, 561 S.W2d 656 (Ky.

1977). The Kentucky Suprene Court has identified three factors
to be considered in assessing the voluntariness of a confession:
“1) whether the police activity was ‘objectively coercive;’ 2)
whet her the coercion overbore the will of the defendant; and 3)
whet her the defendant denonstrated that the coercive police
activity was the ‘crucial notivating factor’ behind the

defendant’s confession.” Henson v. Commpbnwealth, 20 S. W 3d 466,

469 (Ky. 2000) (quoting Mdrgan v. Commonweal th, 809 S.W2d 704,

707 (Ky. 1991)). In Skaggs v. Commonwealth, 694 S.W2d 672, 677

(Ky. 1985), reversed in part on other grounds, 235 F.3d 261 (6t
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Cir. 2000), the Court adjudged that “[t]he representation to an
accused who is a cooperative confessor that the fact of his
confessi on woul d be made known to the prosecuting authorities is
not sufficient to render a confession involuntary.”

In the present case, the only evidence submtted at
t he suppression hearing was the testinony of Detective Smth.
Contrary to Rhodes’s claimthat Smth assured himthat if he
gave a statenent, the charge would remain in district court,
Smth testified that he only told Rhodes that he would talk to
the County Attorney about the matter. Smth testified that he
told Rhodes that he could not prom se that the nmatter would
remain in district court, only that there was a chance that it
coul d happen.

The evidence in the record indicates that Rhodes was
informed of his Mranda rights and voluntarily waived those
rights prior to giving his statement. |In our view, Detective
Smth s statenent that he would nerely talk to the County
Attorney about the matter did not constitute an inplied or
express prom se to Rhodes that the case would be treated as a
m sdeneanor if he gave a statenment. And Detective Smth nade
good on his word to talk to the County Attorney. Rhodes knew
there was only a chance that the matter would be treated as a
m sdeneanor and nevertheless willingly gave his statenent to

pol i ce.



Rhodes al so clainms that the confession was involuntary
because he was being represented by an attorney on ot her charges
pendi ng against himat the tinme he gave his statenent and thus
shoul d not have been questioned w thout that attorney being
present. This argunent is without nerit. Detective Smth
testified that he was unaware that Rhodes was being represented
by counsel at the tine of his questioning and that Rhodes did
not indicate that he wanted to speak to a | awer at anytine
prior to or during the questioning.

For the reasons stated above, the judgnent of the

Muhl enberg Circuit Court is affirned.
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