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EMBERTON, SENIOR JUDGE: The single issue in this appeal is
whet her the Daviess Circuit Court erred in granting appellees’
notion to enforce a settlenent agreenent negotiated in the
course of nediation of a personal injury action. W affirm
Appel lant instituted this action for danages due to

njuries allegedly incurred as a result of the conbi ned

per sonal

! Seni or Judge Thomas D. Emberton sitting as Special Judge by assignnment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



negl i gence of appellees. After the exchange of discovery
information, the parties entered into a voluntary nedi ati on
agreenent for the purpose of settling the appellant’s claim On
Sept enber 30, 2003, W Douglas Myers conducted a nedi ati on
conference at the offices of Jerry Rhoads, appellant’s forner
counsel . Appellees maintain that after several hours of
negotiation a settlenment agreenent was reached but that no
witten docunment nenorializing the agreement was executed on
that date. Shortly after the nediation, appellant’s counse
informed them that appellant no | onger wi shed to be bound by the
agreenent, precipitating the notion to enforce the agreenent
which forms the basis of this appeal.

At the hearing conducted on appellees’ notion,
appel lant’s former counsel confirmed appellees’ version of the
facts surrounding the nmediation and settlenment. He agreed that
a settlenment had in fact been reached, that appellant hinself
had been present and agreed to the terns of the settlenent, that
he had notes which corresponded to the terns of the settl enent
as set out by appellees, and that after the settlenent appell ant
had i nforned himthat he no | onger wished to go forward with the
settlenent. The nedi ator who conducted the settl enent
negoti ations supplied an affidavit in which he stated that al
parties including appellant hinmself entered into a settlenent of

hi s cl ai s agai nst appellees; that in exchange for a paynment of



$310, 000. 00, appellant agreed to fully and conpletely rel ease
all clains and would hold harm ess and i ndemmify appell ees from
responsibility for all third party clains including those
related to nedical care clains and clains for attorneys’ fees
and costs by appellant’s prior counsel; that appellant woul d pay
recoverabl e court costs to his counsel, estimated to be $500. 00,
as well as the nediator’s fees and expenses; and that al
essential ternms of the agreenment had been specifically agreed to
by all parties, including appellant with the advice and
assi stance of counsel.
Appel I ant argued at the hearing that when he left the

nmedi ati on conference he had not agreed to a final settlenent,
but believed that he had received appellee Farrar’s highest
of fer which he was to consider. He stated that he had no
intention of making any final decision on that day because he
was still wearing a norphine patch froma recent surgery. The
trial judge allowed appellant to fully explain his position as
to the facts of the nediation and the purported settlenent. The
trial judge thereafter entered an order enforcing the settlenent
agreenent according to the previously recited terns.

Appel I ant supports his argunment for reversal of that
order by contending: 1) that the trial judge erred in
considering the affidavit of the nmediator; and 2) that the tria

j udge was wi thout authority to enforce the settlenent agreenent
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absent a witten docunent confirmng the terns of the agreenent.
W find no nerit in either proposition.

As a prelimnary matter, we note that neither of
appel lant’s conplaints were presented to the trial judge and
t hus have not been preserved for our review. Appellant did not
contest the propriety of the nmediator’s affidavit nor did he
argue that pursuant to the Kentucky Mdel Mediation Rules the
agreenent was required to be in witing in order to be enforced.
Nevertheless, in the interest of judicial econony, we wll
briefly address them

First, while the nediation agreenent did contain a
specific provision to the effect that the nmedi ator could not be
conpelled to testify or to produce records, notes or work
product in any future proceeding, nothing in that docunent
precl uded the nediator fromproviding the trial judge with
pertinent information of his own volition. H s affidavit was
entirely conpetent and the trial judge did not err in
considering it. Nor was there anything unethical or inproper in
appel lant’s counsel reciting for the trial court his
recol l ection of the facts surrounding the nediation, the
settl enent agreenment and appellant’s subsequent attenpt to
repudi ate that agreenent. Counsel fully disclosed to the tria
court that appellant’s attenpt to avoid the terns of the

settlement had placed himin an awkward position and he infornmed
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the trial judge that appellant woul d be personally presenting
his position as to the existence of a settlenent agreenent. W
find absolutely nothing inproper in the trial court’s handling
of the argument presented at the hearing.

Next, it nust be enphasized that this was a voluntary
medi ation in which enforcement of the Mddel Rules had not been
i nvoked. In any event, appellant’s reliance upon Medi ation Rule
11, which requires that the parties’ agreenent be reduced to
witing, is msplaced. Obviously, disputes of this type would
be avoided if a witing can be executed at the nediation
conference, but the rule does not require simnmultaneous execution
of a witten docunent. And, of course, reason dictates that in
conpl ex cases generating a settlenment docunent at the nediation
conference nmay not be possible.

The trial judge had before hi mabundant evi dence from
whi ch he coul d conclude that a binding settlenent agreenent had
been reached, as well as to the specific terns of that
agreenent. This case falls squarely within the rational e set
out by the Suprenme Court of Kentucky in resolving a simlar
di sput e: 2

The second inquiry is whether the settl enent

of fer of $500, 000. 00 was accepted before it

was W thdrawn. There again, a dispute of

fact existed before the trial court. This
di spute was resol ved agai nst General Mbtors.

2 General Mtors Corporation v. Harold, 833 S.W2d 804, 807 (Ky. 1992).
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This Court in its appellate capacity is
bound by the trial court’s finding of fact
unl ess there is clear error commtted or
there is an abuse of discretion by the trial
court.

Appel l ant has failed to denonstrate clear error or
abuse of discretion or, in fact, any alleged error the trial
j udge had an opportunity to consider. W find absolutely no
basis for disturbing the decision of the trial court and its

judgnment is in all respects affirned.
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