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BEFORE: JOHNSON, TAYLOR, AND VANMETER, JUDGES.

JOHNSON, JUDGE: Derric E. Turner has appealed froma fina

j udgnment and sentence of inprisonnent and order of probation of
the Carroll Grcuit Court, convicting himof theft by unl awf ul
taking of property with a value of $300.00 or nore® and
sentencing himto prison for three and one-half years and
probating the sentence for five years and fining him $1, 000. 00.

While Turner is indigent and the inposition of a fine would have

! Kentucky Revised Statutes (KRS) 514.030.



been prohibited by KRS 534.030(4), since Turner agreed to the
fine in accordance with the terns of a valid plea agreenent, we
affirm

On Cctober 28, 2003, Turner was indicted for felony
theft by unlawful taking of property with a value of nore than
$300. 00 for allegedly stealing $1,190.04 in cash while working
as a cashier at a Speedway Market. The Commonweal th nmade a
witten offer on a plea of guilty that stated in pertinent part
as foll ows:

On a plea of guilty to the above [the
charge of theft by unlawful taking] and
condi ti oned upon Defendant paying $1, 190. 04
in restitution to Speedway, the Comonweal th
will recommend a sentence of three and a
half (3 1/2) years in prison and a fine of
$1, 000.00. The Commonwealth will not oppose
pl acenent of Defendant on reporting
probation for a period of five (5) years on
standard conditions . . . [and] that
Def endant serve 90 days of actual jail tine
[ enphasi s original].

At a hearing held on Novenber 24, 2003, Turner entered
a plea of guilty. The Conmonwealth’s Attorney clearly described
the primary el enments of the plea offer to the trial court as
foll ows:

[ T]he Commonweal th’s recomendati on on the
charge of theft by unlawful taking over
three hundred dollars is a sentence of three
and a half years and a thousand dollar fine.
The Commonweal th woul d not oppose the

Def endant bei ng placed on five years[’]
reporting probation on the standard

condi tions of probation.
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In addition that he serve ninety days,

that he pay $1,190.04 in restitution as

outlined in the plea agreenent and that he

abi de by all of the other standard

conditions of probation and all the

conditions set forth in the plea agreenent.
The trial court then inquired of Turner’'s counsel, “lIs that your
under st andi ng of the plea agreenent and the agreenent you
di scussed with M. Turner?” Turner’s counsel replied, “Yes,
Your Honor.” The trial court also asked Turner if that was his
under st andi ng of the plea agreenent, and Turner responded, “Yes,
sir.” The trial court thereafter conducted the required
col l oquy and accepted Turner’s guilty plea.

At the sentencing hearing held approximately three
weeks |ater, the Commonwealth’s Attorney repeated the terns of

the plea agreenent. Turner’s attorney raised the follow ng

objection for the first tinme:

[We would . . . ask the Court to follow the
reconmendati on of the Commpnweal t h, ot her
than the thousand dollar fine. | think the

statute is quite clear that M. Turner has
been determ ned to be indigent pursuant to
Chapter 31 that a fine of a thousand dollars
shall not, | believe is the wording of the
statute, be inposed.

Def ense counsel al so pointed out that Turner was al ready
required to pay a significant anount of restitution under the
pl ea agreenent. The trial court replied:

"1l adopt as ny judgnment the plea

agreenent. | read that differently than you
do. | think they can be required to pay as
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long [as] they are given a reasonabl e anount
of time. Many people in his case is [sic]
probably like that. They are indigent
because they choose to be indigent. So, |

t hi nk he can nmake paynents. It is part of
the penalty inposed by the Conmmonweal th, and
if the fine were not going to be inposed, |

t hi nk we woul d have to back up and go ninety
days maybe to 150 or 180, 240.

And I'’m quite confortable he would
rat her pay the fine over a reasonable period
of time rather than to revisit the plea
agreenent he’s got which he has al ready
conpl eted one part of. So, |I'Il adopt as ny
j udgnent the plea agreenent.

The final judgnent sentenced Turner in accordance with
the plea agreenent to a termof inprisonment of three and one-
hal f years, to be probated for a period of five years and a fine
of $1,000.00. Turner was al so ordered to pay restitution of
$1,190.04. This appeal foll owed.

Turner clainms that he was wongfully ordered to pay
t he $1, 000.00 fine because KRS 534. 030 excl udes indigents
convicted of felonies fromhaving to pay a fine. KRS 534.030
states in relevant part as follows:

(1) Except as otherw se provided for an

of fense defined outside this code, a
person who has been convicted of any
felony shall, in addition to any other
puni shrent i nposed upon him be
sentenced to pay a fine in an anount
not | ess than one thousand dollars
($1,000) and not greater than ten

t housand dol I ars ($10,000) or double

his gain from conmm ssion of the
of fense, whichever is greater



(4) Fines required by this section shal
not be inposed upon any person
determ ned by the court to be indigent
pursuant to KRS Chapter 31.

In addition to the statutory provision, Turner also

relies on Sinpson v. Conmonweal th,? in which the Supreme Court of

Kent ucky determ ned under KRS 534.030 that the trial court had
erred in inposing a fine on an indigent defendant. As the
Commonweal th has argued, however, Turner’'s situation is clearly
di stinguishable. 1In Sinpson, the fine was inposed by the tria
court after a jury trial. Turner, by contrast, agreed to the
fine as part of a plea bargain. It is the essence of a plea
bargai n that the defendant “may ‘nmake a deal’ for a |esser
puni shment that is ascertainable rather than risk the ful
panoply of reprisals that mght result froma trial on the
merits.”3

Qur Suprene Court has held that, as part of such a
pl ea agreenment, a crimnal defendant nmay wai ve rights provided

by statute and accept sentences that woul d ot herw se be

unlawful . In Myers v. Conmonweal th,* the Court held that a

def endant coul d wai ve the maxi mum aggregate sentence restriction

in KRS 532.110(1)(c) in order to receive the benefit of earlier

2 Ky., 889 S.W2d 781, 784 (1994).

3 Kennedy v. Commonweal th, Ky.App., 962 S.W2d 880, 882 (1997).

4 Ky., 42 S.W3d 594 (2001).



eligibility for parole. Simlarly, in Conmonwealth v. Giffin,?®

the Court held that a defendant could waive the five-year
[imtation on a sentence of probation found in KRS 533.020(4) in
order to avoid revocation of probation and inprisonnent. “In
both Myers and Giffin, the voluntariness of the waiver was

"6  Based on

prem sed upon the existence of a quid pro quo[.]
t hese cases, we conclude that the exclusion in the statute that
provi des that an indigent cannot be required to pay a fine may
be wai ved by a defendant, particularly where it is in exchange
for a reduced or probated sentence. |f Turner had chosen to go
to trial and been convicted, he could have faced a prison
sentence of one to five years.’

Turner argues that his case is distinguishable from
MWers and Giffin because he did not specifically waive the
application of the statute. However, such an express waiver is
not necessary, because a waiver is presuned by Turner’s
agreenent to the terns of the plea offer. The record indicates
that Turner entered his plea with the advice of counsel. He
stated in open court that he understood the plea agreenent and

had di scussed it with his counsel.

[I]n this case, an inquiry into the
validity of the waiver [by Turner] would

5 Ky., 942 S.W2d 289 (1997).

6 Commonweal th v. Townsend, Ky., 87 S.W3d 12, 15 (2002).

7 See KRS 532.070(2) (d).



focus primarily on defense counsel’s

know edge of the | aw and defense counsel’s

rati onal e for negotiating the agreenent.

Wil e such an inquiry mght avoid the issue

recurring on collateral attack, this is not

sufficient reason to i npose an affirmative

duty on the trial court to inquire into the

validity of the waiver.?

After Turner entered the guilty plea but prior to his
sentencing, he attenpted to have only the $1, 000.00 fine
excluded fromthe terns of the plea agreenent. But Turner did
not attenpt to withdraw the guilty plea itself. The trial court
did not err by refusing to renove the $1, 000.00 fine from
Turner’s sentence, and it correctly noted that such an action
woul d have required the plea agreenent to have been
renegoti at ed.

For the foregoing reasons, the judgnent of the Carrol

Circuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Donna L. Boyce Gregory D. Stunbo
Frankfort, Kentucky Attorney Cenera

George G Seelig
Assi stant Attorney Cenera
Frankfort, Kentucky

8 Johnson v. Commonweal th, Ky., 90 S.W3d 39, 45 (2002).
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