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BARBER, JUDGE: Appellant, Mchael Wtt (Wtt), has appeal ed
froma circuit court order dism ssing his case agai nst Randel
Mayne and Corbin Ice Conpany, Inc. with prejudice and a
subsequent order denying Wtt’s notion to set-aside the

di smissal. The order disnmissing the case was with prejudi ce and
entered because of Wtt’'s failure to prosecute the case. W

vacate and renand because the record does not reflect that the



circuit court considered certain relevant factors prior to
ordering the case di sm ssed.
Dismissals for |ack of prosecution are entered

pursuant to CR 41.02(1). That rule provides, sinply, that a
case may be dism ssed for the failure of the plaintiff to
prosecute his case or conply with the rules or orders of the
court. The standard for review of a circuit court’s order

di sm ssing a case is whether the court abused its discretion.

Jenkins v. City of Lexington, 528 S.W2d 729, 730 (Ky. 1975).

However, Kentucky’s appellate courts have consistently
hel d that relevant factors should be considered before an order
dism ssing a case with prejudice is entered. Those factors
include the particular facts and circunstances of the case,

i ncl udi ng whet her the case has been placed on the court’s trial
docket, and the reasons for the delay since delay alone is not

the test of due diligence. GII v. GIl, 455 S.W2d 545, 546

(Ky. 1970). In addition, the court shoul d determ ne whet her
| ess drastic nmeasures woul d renedy the situation especially
where there is no prejudice to the party requesting dism ssal.

Polk v. Wnsatt, 689 S.W2d 363, 364-365 (Ky.App. 1985).

Further factors relevant to whether the court should
dismiss the action with prejudice can be found in Ward v.

Housman, 809 S.W2d 717, 719 (Ky.App. 1991).



In this case the parties agree that nothing in the
case occurred fromApril 25, 2002, when court ordered nediation
was conducted but failed, and when the court ultimtely
di sm ssed the case in Decenber 2003. However, Wtt clains that
no further pretrial steps were needed, and that the case was
ready to be placed on the court’s trial docket. The record
further shows that the case had never been placed on the court’s
trial docket nor had the court issued a show cause order
pursuant to CR 77.02.

The witten and audi o record does not reflect that the
trial court considered any of the factors outlined above prior
to entering its order dismssing Wtt’s case with prejudice.
Since it is not this Court’s role to nake findings, we vacate

and remand the case for proceedings consistent with this

opi ni on.
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