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BEFORE: COMBS, CHI EF JUDGE; GUI DUGLI AND SCHRODER, JUDGES.

GUI DUG.l, JUDGE: In 2002, Kyle Burden filed suit against the
Roman Cat holic Bishop of Louisville (hereinafter “the

Archdi ocese”) seeking damages for its actions, or |ack of
action, concerning sexual abuse by Father Daniel Cark, a priest
who worked for the Archdiocese in the early 1980s. The

Archdi ocese has appeal ed fromthe Jefferson Circuit Court’s
Novenber 13, 2003, Opinion and Order denying its notion for

summary judgnent and fromthe Decenber 6, 2003, order denying



its notion to alter, anend or vacate the previous ruling.
Because we have determ ned that this appeal was taken froma
non-final, non-appeal able order, we are constrained to dismss
t he appeal .

In 1982, Burden clains to have been sexually nol ested
by Father Clark after being injured in a church-sponsored
softball game. Years |ater, Burden |earned that the Archdi ocese
had failed to report Father O ark’s abuse of various children or
to informstudents and parents, and otherw se conceal ed the
sexual abuse. Burden filed suit against the Archdi ocese in
2002, alleging negligence or gross negligence in the hiring of
Father Clark as a priest/admnistrator at St. Rita’s and in
failing to take any disciplinary action against him to inform
the students and parents, and to report the incidents to state
authorities. As a result of the Archdi ocese’s conduct, Burden
clains to have suffered serious nental distress as well as
physi cal and nental pain and suffering, and will incur expenses
for psychol ogical care and treatnment. He requested both
conpensatory and punitive damages. The Archdi ocese filed an
answer, in which it raised several affirmative defenses.

Prior to filing its answer, the Archdi ocese filed a
notion to seal the record, citing KRS 413.249(3) and attaching
the affidavit of Senator Tom Buford, who introduced the Senate

Bill that was the predecessor to KRS 413.249. The Couri er-
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Journal noved to intervene in order to oppose the notion to
seal, arguing that KRS 413. 249 was unconstitutional on its face
and that it did not apply to this type of case. By this tine,
many simlar cases arising fromthe all eged cover-up of sexua
abuse by priests or enployees of the Archdi ocese had been fil ed
in Jefferson Crcuit Court, which cases were assigned to severa
different divisions. The Jefferson Grcuit Court created a
Master File in Division 2, and consolidated all pending and
subsequently filed suits in Division 2 for purposes of
adj udi cating the constitutionality of KRS 413.249 and of
over seei ng general discovery. Also in the Master File, the
Courier-Journal’s notion to intervene was granted, a briefing
schedul e was instituted, and oral arguments were schedul ed. The
record in Burden’s suit, which was assigned to D vision 10,
contains all of the relevant notions, responses and orders. On
July 11, 2002, Division 2 issued an OQpi nion and Order denying
the notions to seal that had been filed in the various |awsuits.
The Opinion and Order provided, in relevant part, as foll ows:
I. APPLI CABI LITY OF KRS 413. 249
It is the position of the Plaintiffs,

Intervening Plaintiff and the Ofice of the

Attorney Ceneral that the statute is

i nappl i cable to the Archdi ocese. They

contend that the |anguage of the Kentucky

statute differentiates it from other

states[’'] statutes, in that it specifically

refers to “the. . .defendant,” and sets
forth the crines for which such a



perpetrator may be prosecuted. They argue
that the Church, as a body, cannot conmt
any of these acts and be deened a

per petrator.

Wi | e the Defendant argues that
I1linois, Connecticut and Vernont have
simlar statutes that have been applied to
third parties, the Plaintiffs and
Intervening Plaintiff[] contend that those
statutes and the cases interpreting themare
different fromthose adopted in this
Commonweal th. It is their position that the
| anguage enpl oyed herein is nore simlar to
t hat used in Rhode Island, California, and
Col orado, where courts have declined to
apply such statutes to third parties.

In Hobert v. Covenant Children’ s Hone,
309 Ill.App. 640, 723 N. E.2d 384 (2000), the
I1'linois Court extended the application of
the statute of limtations in actions, “for
damages for personal injury based on
chi | dhood sexual abuse,” to third parties,
hol di ng that an extended limtations period
i S necessary in such cases due to the
probl em of repressed nenory. In Nutt v.
Norwi ch Roman Catholic D ocese, 921 F. Supp.
66 (D. Conn. 1995), the Court al so applied
the limtations period to actions agai nst
third parties. Simlarly, in Sabia v.
Vernont, 669 A 2d 1187 (Vt. 1995), the Court
al so held that the extended limtations
period could be extended to suits against a
third party. However, the Court therein did
not address the issue of sealing the
records, although there is a simlar
provision in Vernont’s statute.

In Kelly v. Marcantonio, 678 A 2d 873
(1996), the Suprenme Court of Rhode Island
exam ned that state’s statute regarding
chi | dhood sexual abuse and held that the
statute in question does not apply to non-
perpetrators. The Court reasoned that since
only a perpetrator could have been convicted
of the offenses set forth in the statute,




the legislative intent expressed therein was
to extend the applicable Iimtations period
agai nst such an individual. The Court
concluded that if the |egislature had w shed
to include causes of action against a third
party, it could have drafted the statute to
clearly reflect that intention. Simlarly,
in Sandoval v. Archdi ocese of Denver, 8 P.3d
598 (2000), the Court held that the
references to crimnal statutes in the
[imtations statute, “. . . are highly
significant and indicate that the Genera
Assenbly intended that the act upon which
clai ms nust be based is that of a
perpetrator and not the negligence of a non-
conplicitous third party.” At 602. Also in
Debbi e Reynol ds Prof essi onal Rehearsa
Studi os v. The Superior Court of Los Angel es

County, 25 Cal.App.4'" 222, 30 Cal.Rptr. 2d
514 (1994), the Court held that, “. . . the
Legi sl ature, in defining what constitutes
sexual abuse, referred to the crimna
statutes to nake clear that chil dhood sexua
abuse is an intentional rather than a
negligent act.” At 232.

This Court has reviewed the statutes
i nvolved in the above-cited conpeting cases.
The distinction in the various
interpretations of the courts appears to lie
in the amount of specificity utilized in
drafting the statutes. Kentucky's statute
details the offenses which constitute
“chi | dhood sexual assault” and “chil dhood
sexual abuse.” Colorado and California also
set out specific statutes fromtheir
respective crimnal codes. Rhode Island
merely sets forth the chapters of its code
in which statutes constituting such offenses
may be located. Illinois’ s definition
totally | acks specificity. It states that
chi | dhood sexual abuse, * i ncl udes but
is not [imted to sexual conduct and sexua
penetration as defined in Section 12-2 of
the Crimnal Code of 1961.” Thus, while the
statutory offenses are included, it inplies
t hat ot her conduct nmay constitute abuse as
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wel |l . Such | anguage | eaves the question of
agai nst whoma civil action may be brought
in doubt. Therefore, the Illinois Court’s
conclusion that third parties are excl uded
fromthe application of the statute is well-
f ounded based upon the vagary (sic) of the

| egislature’s drafting. Simlarly,
Vernmont’s statute is lacking in specificity
inthat it defines chil dhood sexual abuse as
conduct which, “. . . would have constituted
a violation of a statute. . .7.

The Court held in Conmmonweal th v.
Allen, Ky., 980 S.W2d 278 (1998)[,] that a
statute may not be interpreted contrary to
the stated | anguage and that |egislative
intent nust be interpreted fromthe | anguage
enpl oyed. Affidavits such as those of
Senator Tom Buford, setting forth his
i ndi vi dual opinions, rather than the
| anguage adopted by the group as a whole are
of little value. The Court noted in
Commonweal t h, Revenue Cabi net v. Cope, Ky.,
875 S.wW2d 87 (1994), “This Court is often
wi t hout benefit of a substantial |egislative
hi story as we undertake to construe statutes
or test their constitutionality,” at 90; see
al so St. Luke Hospital v. Health Policy Bd.,
Ky. App., 914 S.W2d 1 (1996). Section 2 of
the original Senate Bill 53 states that the
statute is to be given retroactive effect,
“. . . to provide uniformjustice to the
victinms of sexual offenses who were children
when the of fenses occurred.” Thus, it is
clear that the focus of the General Assenbly
was on “victins” rather than those whomthe
“victinms” mght attenpt to hold liable for
abuse. However, the | anguage of KRS
413. 249, just as that used by the
| egi sl atures of Rhode Island, Col orado and
California, appears to be directed at
perpetrators and not third parties since it
sets forth sexual offenses which a third
party, such as a church or a school would be
i ncapabl e of commtting. Based on the
foregoing, it is the Opinion of this Court




that KRS 413. 249 does not apply to the cases
currently before the Court.[%]

Al though the circuit court in the Master File specifically did
not order consolidation on all of the notions to seal, we nust
assunme that this Opinion and Order applied to Burden's suit
because there is no other ruling in the record and the record is
not seal ed.

In 2003, Burden noved the circuit court in D vision 2
to transfer his case back to Division 10 where it was originally
assi gned because he no | onger needed to be involved in the
consol i dat ed di scovery process and wi shed to obtain a trial
date. This notion was denied, but the circuit court granted him
| eave to refile after August 1, 2003. Burden then noved the
circuit court in Division 2 to enter an order allowng himto
opt out of the class action settlenent and proceed with his case
outside of the class action activities. This notion was
granted, and Burden's suit was later transferred back to
Division 10 for further proceedings on the Archdi ocese’s notion.

Shortly after the transfer, the Archdi ocese filed a
notion for summary judgnent, arguing that the statute of
limtations barred Burden’ s clai munder either KRS 413.249 or
KRS 413.140. Following the filing of a response and two

replies, the circuit court entered an Opinion and Order denying

1 W believe this to be a proper interpretation of the applicable |aw
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the Archdi ocese’s notion for summary judgnent. Regarding the
application of KRS 413.249, the circuit court stated as foll ows:
“I't has already been established that KRS 413.249 applies to the
Archdi ocese according to the original conplaint. Thus, since
Burden did not file his claimuntil 2002, pursuant to KRS

413. 249, the statute had run.” The circuit court then went on
to address the general one-year statute of limtations in KRS

413.140, this Court’s opinion in Roman Catholic Di ocese v.

Secter, ?

as well as the tolling provision contained in KRS
413.190. After determining that the one-year statute of
[imtations was tolled under Secter, the circuit court held that
there was a question of fact as to when Burden was put on notice
that he had a cl ai magai nst the Archdi ocese. Although the
notion for summary judgnent was denied, the Opinion and O der
contained CR 54.02 finality |language. The Archdi ocese then
filed a notion to alter, amend or vacate, which the circuit
court denied in an Qpinion and Order that focused on the tolling
provi sion. This appeal followed.

Inits brief, the Archdi ocese raises two issues as to
why it was entitled to a summary judgnent. First, the
Archdi ocese argues that the tolling provisions of KRS 413.190 do

not apply to KRS 413. 249, and second, that even if KRS 413. 140

were to apply, the one-year limtations period began to run in

2 Ky. App., 966 S.W2d 286 (1998).



1988 and thus Burden’s claimwas tine barred. On the other

hand, Burden argues that the appeal was taken froma non-fina
order because the order denying the notion to alter, anend or
vacate did not itself contain any finality | anguage. Burden

al so argues that KRS 413.249 does not operate as a statute of
[imtations in the present case and that the general statute of
[imtations of KRS 413.140 does not bar his claim Inits reply
brief, the Archdi ocese responded to Burden’s argunents
concerning finality and the application of KRS 413. 249.

The only issue we need to address in this case is the
finality issue raised in Burden’s brief, although we shall do so
froma different perspective. 1In this case, the Archdi ocese has
appealed fromthe denial of its notion for sunmary judgnment. It
is well settled in this Commonweal th that the denial of a notion
for summary judgment is interlocutory and is not appealable.® In
Leneave, * this Court held: “The general rule under CR 56.03 is
that a denial of a notion for sunmmary judgnent is, first, not
appeal abl e because of its interlocutory nature and, second, is
not reviewable on appeal froma final judgnent where the
guestion is whether there exists a genuine issue of materi al

fact.” There is, however, an exception to this general rule,

® Ford Motor Credit Co. v. Hall, Ky.App., 879 S.W2d 487 (1994);
Transportati on Cabi net, Bureau of Hi ghways, Com of Ky. v. Leneave, Ky.App.,
751 S.W2d 36 (1988); Gummyv. Combs, Ky., 302 S.W2d 616 (1957); Battoe v.
Beyer, Ky., 285 S.W2d 172 (1955); Bell v. Harnmon, Ky., 284 S.W2d 812
(1955).

4751 S.w2d at 37.




whi ch was al so addressed in Leneave: “The exception applies
where: (1) the facts are not in dispute, (2) the only basis of
the ruling is a matter of law, (3) there is a denial of the
notion, and (4) there is an entry of a final judgnent with an

appeal therefrom”?®

Because there has not yet been a final
judgnment entered in this case fromwhich an appeal was taken,
this exception has no application here.

By its very nature, the denial of the notion for
summary judgnent is interlocutory. Furthernore, the inclusion
of the CR54.02 finality | anguage is neani ngl ess here because
that rule is limted to actions involving nmultiple parties or
multiple clains,® which is not the case here. Even if we were to
hol d that CR 54.02 applied and could operate to nmake this
interlocutory judgnent final and appeal able, “there nust be a
final adjudication upon one or nore of the clains in litigation.
The judgnent must conclusively determne the rights of the
parties in regard to that particul ar phase of the proceeding.”’
In this case, there has been no conclusive determ nation of the
rights of any party.

Because we have determ ned that the Opinion and O der

denying the notion for sunmary judgnent is interlocutory and

non- appeal able at this tinme, we nust dism ss the appeal.

d.

Hook v. Hook, Ky., 563 S.W2d 716 (1978).
le v. Deaton, Ky., 528 S.W2d 719 (1975).

~N o O

Ho
Ha
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However, this does not mean that that circuit court’s ruling
regardi ng the applicable statute of Iimtations cannot be
appeal ed once a final judgnment has been entered, as that is a
guestion of |aw.

For the foregoing reasons, the above-styled appeal is

ORDERED DI SM SSED t hi s dat e.

ALL CONCUR

ENTERED: Decenber 10, 2004 /s/ Daniel T. Quidugli_
JUDGE, COURT OF APPEALS

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE

Edward H. Stopher Wal | ace N. Rogers

Raymond G Smith MULHALL, TURNER, COOMBS &

BOEHL STOPHER & GRAVES, LLP MALONE, PLLC

Loui sville, KY Loui sville, KY

P. Kevin Ford
Ford Kl apheke & Meyer
Loui sville, KY
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