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BEFORE: KNOPF AND TACKETT, JUDGES; EMBERTON, SENI OR JUDGE.'!
EMBERTON, SENI OR JUDGE: Roy d en Jones and Judy Carolyn Jones
were divorced by a decree of dissolution entered on Septenber
25, 2003. The decree disposes of the parties’ marital and non-
marital property and debts, and recites that it is a final and
appeal abl e order. Despite that the circuit court recogni zed
that Judy had filed a notion for tenporary and permanent

mai nt enance, no deni al or award of mai ntenance was made in the

! Senior Judge Thomas D. Emberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



decree. On Cctober 21, 2003, Judy filed a pro se notion
requesting a hearing concerning the “property division, itens
all egedly m ssing, and Jones’s nonthly retirenent incone.”
Havi ng noted that through its own inadvertence there was an

om ssion of a maintenance award to Judy, the court by anended
decree of Cctober 28, 2003, corrected such om ssion by awarding
her $200 per nmonth for el even years. Roy filed a notion to
vacate the anended decree on the basis that the circuit court

| acked jurisdiction to anend the decree after the expiration of
ten days fromits entry. It was denied and this appea

f ol | owned.

Qur civil rules permt relief froma final judgnent
but only under certain conditions and within applicable tine
[imtations. A court can always anend a judgnent either on its
own initiative or on the notion of a party within ten days after
its entry.? But in this case the ten-day period had passed when
Judy filed her pro se notion.

CR 60.01 permts the correction of clerical m stakes
at any time with or without a notion being filed by a party.
Its application, however, is limted to clerical mstakes and
cannot serve as a basis for the court to make substantive

changes in the judgnment.® The award of maintenance in the

2 Kentucky Rules of Civil Procedure (CR) 52.02.

® potter v. Eli Lilly and Co., 926 S.W2d 449 (Ky. 1996).
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amended decree was not the correction of a clerical mstake but
was a substantive anmendnent to the original decree.

CR 60.02 permts the reopening or vacating of a
j udgnment after ten days but is available only to a party or his
| egal representative and cannot be used as a neans for the
circuit court onits own initiative to amend its judgment.* And
“this Rule is not available for correction of an error or

m st ake of |aw by the court.”?®

Al t hough Judy filed a notion
requesting a hearing for the court to reconsider the property
distribution, there is no nention of m stake, inadvertence,
surprise or excusable neglect that would justify relief under CR
60. 02.

Judy relies on Potter where it was held that the
courts have the inherent authority and duty to determ ne that
its judgnments accurately reflect the truth; Potter, however,
sinply has no application to this case. |In Potter, there was
evidence that the parties had not been honest with the circuit
court concerning settlenents reached prior to subm ssion of the
case to the jury, and finding that there had been possible fraud
or msrepresentation affecting the integrity of the judicial

proceedi ng, the Suprene Court held that the circuit court was

within its authority to investigate and, if necessary, to anend

4 Id. at 452.

5 Janes v. Hillerich & Bradsby Co., 299 S.W2d 92, 93 (Ky. 1957).
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its judgment to reflect the actual facts. |In this case, there
is no fraud or suggestion that any party was |ess than truthful
with the court. The om ssion of the maintenance award was a
judicial error that could be corrected only pursuant to CR
52.02. After the ten-day tine [imtation passed, the court | ost
authority to amend its judgnent.

The anended decree is vacated.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Jerry G eene John H. Gol den
GREENE & LEW S Pi neville, Kentucky

Pineville, Kentucky



