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JOHNSON, JUDGE: Robert E. Adans has appeal ed from an order
entered by the Morgan Circuit Court on Decenber 10, 2003, which
denied his pro se notion to vacate, set aside, or correct his
sentence pursuant to RCr! 11.42, without an evidentiary hearing.
Havi ng concl uded that that the circuit court erred by rejecting
Adans’ s claimof ineffective assistance of counsel w thout
hol di ng an evidentiary hearing, we nust vacate the trial court’s

order and remand for further proceedi ngs.

! Kentucky Rules of Crimnal Procedure.



On Novenber 26, 2003, Myl es Hol brook, a friend of
Adans, hit Adans’s girlfriend in the armwth his fist. Wen
Adans and his girlfriend went to the police departnent, they
were told that in order to file charges agai nst Hol brook they
must contact the County Attorney.? Adans and his girlfriend
returned to the nobile hone that Adans and his nother, Anna My
Adans, lived in and discovered that it had been burglarized.
Adans suspect ed Hol brook was the intruder, so he drove to
Hol br ook’ s house as quickly as possible. Wen Adans arrived at
Hol br ook’ s house, where Hol brook resided wth his nother,
Cynt hi a Hol brook, he went to the back door and knocked very
hard. Adans cl ai med that since no one answered his repeated
knocks, he returned to his car and drove hone.

After Adans left his nobile home in search of
Hol br ook, his nother tel ephoned the West Liberty Police
Departnment and reported that Adans was “comng to [the Hol brook]
residence and he [is] mad.” According to the police departnent
records, the following calls were received by the police
departnent: 13:46:50, Anna May Adans reporting burglary and
that her son is in route to the Hol brook residence; 13:56: 04,
Anna May Adans advi ses that her son has returned; 14:01:38, the

Hol br ook house is reported to be on fire. At the tine Adans

2 No charges were subsequently filed against Holbrook in this matter.

-2



returned to his nobile hone, a voice on the 9-1-1 tape, at
13: 56: 04, stated “lI done burn it.”

On January 20, 2001, a Morgan County grand jury
i ndi cted Adans on one count of arson in the second degree® and
one count of burglary in the second degree.* Pursuant to the
Commonweal th’s offer, Adans noved to wi thdraw his plea of not
guilty and to enter a plea of guilty to the anended charges of
arson in the third degree® and burglary in the third degree.® In
exchange for this plea, the Coomonweal th recommended that his
seven-year sentence be diverted for a period of five years on
the condition that Adams pay restitution.’” Adans then adnmitted,
inwiting, that “[o]n or about Novenber 26, 2000, in Mrgan
County [he] conmitted [arson in the third degree and burglary in
the third degree] by unlawfully entering the dwelling of Gary
and Cynthia Hol brook and starting a fire.”
After being placed under oath, Adans confirned that he had read

the plea agreenent forns and conferred with his trial counsel.

3 Kentucky Revised Statutes (KRS) 513.030.
4 KRS 511. 030.
5 KRS 513. 040.
6 KRS 511. 040.

" The Conmonweal th recomended a five-year sentence to the anended charge of
arson in the third degree and a two-year sentence to the anended charge of
burglary in the third degree. The Commonwealth agreed to recomend diversion
for a period of five years on both convictions upon the submni ssion of a
restitution plan, if eligible. The sentences for both convictions were to
run consecutively for a total of seven years.



He decl ared that he understood the plea agreenment he had signed
and that he was satisfied with it.

Thereafter, on August 28, 2002, the Commonweal th noved
the trial court to revoke Adans’s diverted sentence upon the
grounds that he had been arrested on May 12, 2002, and charged
with crim nal possession of a forged instrunent in the second
degree, in violation of KRS 516. 060, and possessi on of
marijuana, in violation of KRS 218A. 1422.% Adanms was
subsequently indicted by a Morgan County grand jury on the
forgery charge.® The Commonweal th’s notion asked that Adams’s
pretrial diversion be revoked and that he be incarcerated for a
period of seven years, pursuant to the terns of his plea
agr eenent .

The Morgan Circuit Court entered an order on Septenber
30, 2002, granting the Conmonwealth’s notion to revoke diversion
based on Adans’s violation of the plea agreenent. On August 28,
2003, Adans filed a pro se RCr 11.42 notion to vacate his
sent ence, acconpanied by a notion for a full evidentiary
hearing. On Cctober 1, 2003, he filed a notion for default

judgnment. On Decenber 10, 2003, the trial court entered an

8 At the time of his arrest, Adams was allegedly in possession of a bag of
marijuana and a forged check for $100.00. The check was drawn on the account
of the Southfork Cenetery at the Commercial Bank. Adans allegedly presented
this check for negotiation to the Go-Go Market in West Liberty, Kentucky, on
April 8, 2002.

® KRS 516.060(2) states: “Criminal possession of a forged instrunent in the
second degree is a Cass D felony.”



order denying Adanms’s RCr 11.42 notion without an evidentiary
hearing. This appeal followed.

Adans cl ains that defense counsel rendered ineffective
assistance: (1) by failing to obtain a ruling on a pending
notion to suppress the 9-1-1 recording; (2) by neglecting to
expl ain the essential elenents of the relevant crinmes; and (3)
by failing to investigate Adans’s defense of actual innocence.

In order to establish ineffective assistance of
counsel, a person nust satisfy a two-part test show ng that
counsel s performance was deficient and that the deficiency
caused actual prejudice resulting in a proceeding that was
fundamental |y unfair and unreliable.® The burden is on the
novant to overcone a strong presunption that counsel’s
assi stance was constitutionally sufficient or that under the
ci rcunst ances, counsel’s action m ght be considered “tria

strategy.”

In cases involving a guilty plea, the standard of
reviewis slightly different because a nobvant nust show

counsel s performance was deficient and “there is a reasonabl e

10 strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984); Commonwealth v. Tamre, 83 S.W3d 465, 469 (Ky. 2002); Foley v.
Commonweal th, 17 S.W3d 878, 884 (Ky. 2000).

M strickland, 466 U. S. at 689; More v. Commonweal th, 983 S.W2d 479, 482
(Ky. 1998).




probability that, but for counsel’s errors, he would not have
pl eaded guilty and woul d have insisted on going to trial.”?

“*A defendant is not guaranteed errorless counsel, or
counsel adjudged ineffective by hindsight, but counse
reasonably likely to render and rendering reasonably effective

assi stance.’ "1

A court nust be highly deferential in review ng
def ense counsel’s performance and shoul d avoi d second-guessi ng
counsel’s actions.' The standard of assessing counsel’s
performance is whether the alleged acts or om ssions were
outside the wi de range of prevailing professional norns based on
an objective standard of reasonableness.' “‘A fair assessnent
of attorney performance requires that every effort be made to
elimnate the distorting effects of hindsight, to reconstruct

the circunstances of counsel’s chall enged conduct and to

eval uate the conduct from counsel’s perspective at the tine.

y » 16

2 Hll v. Lockhart, 474 U.S. 52, 59, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985).
See also Sparks v. Conmmonweal th, 721 S.W2d 726 (Ky.App. 1986).

13 sanborn v. Commonweal th, 975 S.W2d 905, 911 (Ky. 1998) (quoting MQueen v.
Commonweal th, 949 S.W2d 70 (Ky. 1997)).

4 Hai ght v. Commonweal th, 41 S.W3d 436, 442 (Ky. 2001); Harper v.
Conmonweal th, 978 S.W2d 311, 315 (Ky. 1998).

5 strickland, 466 U. S. at 688-89; Tamme, 83 S.W3d at 470; Cormmonweal th v.
Pel phrey, 998 S.W2d 460, 463 (Ky. 1999).

1 Hodge v. Commonweal th, 116 S.W3d 463, 469 (Ky. 2003)(quoting Strickl and,
supra).




In order to establish actual prejudice, a novant rmnust
show a reasonabl e probability that the outcone of the proceeding
woul d have been different but for the deficient assistance, or
t hat the outconme was rendered fundanmental |y unfair and
unreliable.' The Suprene Court of Kentucky has held that it is
not ineffective assistance for counsel to advise a client to
plead guilty in order to obtain a | esser sentence.® In
addition, it is not ineffective assistance for counsel to advise
aclient to plead guilty to a charge that the defendant may not
have been properly convicted of had the defendant proceeded to
trial, as long as the total sentence received was |ess than the
def endant may have recei ved had he been convicted.

Adans clainms his attorney was ineffective by failing
to obtain a ruling on his notion to suppress the 9-1-1 tape
before allow ng Adans to enter the guilty plea. On February 4,
2002, Adans’s counsel noved the trial court to suppress the 9-1-
1 tapes fromevidence at trial. Thereafter, on February 6,

2002, Adanms and the Commonweal th entered into an agreenent for
Adans to plead guilty in exchange for a | esser sentence. Adans

clainms that counsel’s failure to obtain a ruling on the pending

7 strickland, 466 U S. at 694-95. See al so Bow ing v. Commonweal th, 80
S.W3d 405, 412 (Ky. 2002): and Fol ey, 17 S.W3d at 884.

18 Commonweal th v. Canpbel |, 415 S.W2d 614 (Ky. 1967).

19 Russel | v. Commonweal th, 992 S.W2d 871 (Ky.App. 1999).




notion to suppress before allowing himto enter a guilty plea
was i neffective assistance of counsel.

In Fraser v. Commonweal th, ?° our Supreme Court

addressed the proper procedure that a trial court nust follow
when ruling on notions for an evidentiary hearing under RCr
11.42. Fraser holds that it is incunbent upon the trial court
to determ ne whether the allegations in the notion can be
resolved on the face of the record. If so, an evidentiary
hearing is not required. However, a hearing is required if
there is a material issue of fact that cannot be concl usively
resol ved by an exam nation of the record al one.

Adans clainms that if the trial court had granted his
notion to suppress the tapes, he would not have entered the
guilty plea. Therefore, he clains his guilty plea was not
know ngly, intelligently, and voluntarily entered. This matter
coul d have easily been concluded prior to Adans’s entering a
plea of guilty, if the Comonwealth’s plea offer had included
the wi thdrawal of the suppression notion, or by trial counsel’s
wi t hdrawal of the pending notion to suppress. Neverthel ess,

t hese avenues were either not explored, or if they were, there
is nothing in the record to support wthdrawal of the notion to
suppress. In order for a guilty plea to be constitutional, the

terms of the plea agreenent nust be properly discussed by trial

20 59 S, W3d 448 (Ky. 2001).



counsel with the defendant and the trial court nust determ ne
that the plea was intelligently entered.

Since pleading guilty involves the waiver of

several constitutional rights, including the

privil ege agai nst conpul sory self-

incrimnation, the right to trial by jury,

and the right to confront one’ s accusers, a

wai ver of these rights cannot be presuned

froma silent record. The court nust

guestion the accused to determ ne that he

has a full understandi ng of what the plea

connotes and of its consequences, and this

determ nation should becone part of the

record.

Since the record is void of any indication as to what

di scussi ons occurred between Adans and his trial counsel before
the entry of his guilty plea, the trial court was required to
hol d an evidentiary hearing to determ ne whet her Adans
understood the terns of the plea agreenent.

As to Adans’s other clains of ineffective assistance
of counsel, we determ ne these could al so be nore thoroughly
exam ned through an evidentiary hearing. Adans clains that his
trial counsel did not explain to himthe elenments of the
of fenses for which he pled guilty and that his trial counse
failed to adequately investigate the possible defense of actua

i nnocence before negotiating a plea agreenent with the

Commonweal th. Al though these clains are not set forth with the

21 Centers v. Commonweal th, 799 S.W2d 51, 54 (Ky.App. 1990) (citing Boykin v.
Al abama, 395 U. S. 238, 243, 89 S.Ct. 1709, 1712, 23 L.Ed.2d 274 (1969));
Sparks, 721 S.W2d at 726.




specificity required by ROr 11.42(2),2% since we are renandi ng
for an evidentiary hearing, these matters should al so be
addressed at the evidentiary hearing. Due to the mniml record
in this case, we cannot determ ne whether Adans has grounds to
support these clains.

In sum the record does not conclusively refute
Adans’ s claimthat he was denied the effective assistance of
counsel by entering his guilty plea before a decision was nade
by the trial court regarding the notion to suppress the 9-1-1
recordings. Thus, Adans is entitled to an evidentiary hearing
on that claimand the trial court erred when it denied Adans’s
notion without an evidentiary hearing. At the evidentiary
hearing, the trial court should also allow evidence concerning
trial counsel explaining to Adans the elenents of the crines at
i ssue and any investigation of his claimof innocence.

For the foregoing reasons, the Decenber 10, 2003,
order of the Morgan Crcuit Court is vacated, and this matter is
remanded for an evidentiary hearing.

ALL CONCUR

22 RCr 11.42(2) states, in relevant part: “The notion shall be signed and
verified by the novant and shall state specifically the grounds on which the
sentence is being challenged and the facts on which the novant relies in
support of such grounds. Failure to conply with this section shall warrant a
summary di sm ssal of the notion.”

-10-



BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:

Robert E. Adans, Pro Se Gregory D. Stunbo
Beattyvill e, Kentucky At t orney Ceneral

Wn Robert Long, Jr.
Assi stant Attorney Ceneral
Frankfort, Kentucky

-11-



