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BEFORE: BUCKI NGHAM MANULTY, AND VANVETER, JUDGES.

McANULTY, JUDGE: On Monday, August 19, 2002, Janes Vet or
(Vetor) sustained injuries when the car in which he was a
passenger was involved in a notor vehicle accident with John T.
Lunsford’s vehicle. At the tinme, Vetor was an enpl oyee of

W ndshields & More, Inc., and the accident occurred during the
wor kday. As a result of his injuries, Vetor was unable to
return to work for a few nonths. C arendon National I|nsurance

Conmpany (C arendon), the workers’ conpensation insurer for



W ndshields & Mxre, Inc., paid Vetor benefits totaling
$10, 458.84. Less than two nonths after the accident, Vetor
filed a civil lawsuit against John T. Lunsford (Lunsford).
Under KRS 342.700, C arendon intervened in Vetor’s civil action
to recover the workers’ conpensation benefits it paid to Vetor
to prevent himfromobtaining a double recovery. The trial
court allowed Clarendon to intervene but eventually dism ssed
its claimon the basis that it |acked subject matter
jurisdiction. In this case, we are asked to decide if a
wor kers’ conpensation clai mant may recover from both the
wor kers’ conpensation insurer and the tortfeasor for those
el enents of the recovery that duplicate the el enents covered by
wor kers’ conpensation when it was ultimtely deci ded that the
injury for which the claimant sought benefits was not work-
rel ated. Because Kentucky | aw prohibits such a doubl e recovery
and the circuit courts have jurisdiction to hear subrogation
actions of this kind, we reverse and remand. However, because
t he clai mant has yet to recover under his civil action against
the tortfeasor and the insurer has intervened in the underlying
action, we affirmthe trial court’s dismissal of Carendon’s
i ndemi fication claimagai nst Vetor.
The Workers’ Conpensation Proceedi ngs
Cl arendon voluntarily paid tenporary total disability

benefits and nedi cal benefits inmediately follow ng the
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accident, but it ceased maeki ng such paynments after four nonths.
After C arendon stopped nmaki ng paynents, Vetor filed a workers’
conpensation cl ai m

An admi nistrative |aw judge (ALJ) conducted a benefit
review conference on July 23, 2003. At issue in the conference
was whether Vetor was entitled to tenporary total disability
from Decenber 16, 2002, to January 23, 2003 (the tine between
when C arendon stopped payi ng benefits and the day Vetor
returned to work at Wndshields & Mdre) and whether Vetor’s
injury was work-related. At the conclusion of the hearing, the
ALJ found that Vetor was running a personal errand at the tine
of the accident. The ALJ determ ned that the injury was not
wor k-rel ated and di smssed Vetor’s claim And the ALJ noted
that all other issues were rendered noot by this finding.
Nei t her party appeal ed the ALJ' s deci sion.

Vetor’s Civil Lawsuit Agai nst Lunsford

Less than two nonths after Vetor was injured in the
accident, he filed a lawsuit against Lunsford seeki ng damages
i ncluding his | ost wages and past nedi cal expenses. Later, the
trial court permtted Vetor to anend his conplaint to add
Kent ucky Farm Bureau | nsurance Conpany (Kentucky Farm Bureau),
hi s underinsured notorist provider, as a defendant.

Four nonths after Vetor filed his lawsuit, C arendon

made a notion to intervene in the action under KRS 342. 700. The



trial court granted Clarendon’s notion to intervene. After
being allowed to intervene, Carendon filed its conpl ai nt
asserting its right of subrogation and demandi ng judgnent

agai nst Lunsford -- and Kentucky Farm Bureau when they were
named as defendants -- for the anount of workers’ conpensation
paynents that it nmade to Vetor. Later, the trial court
permtted Clarendon to anend its conplaint to seek

i ndemmi fication from Vetor under City of Louisville v. Burch,

611 S.W2d 532 (Ky.App. 1981) (allowing an enployer’s indemity
action to proceed against its enployee to recover workers’
conpensati on paynents nmade to the enpl oyee after the enpl oyee
successfully brought a personal injury |awsuit against the
third-party tortfeasor). Vetor, Lunsford, and Kentucky Farm
Bur eau opposed C arendon’s cl ai ns.

During the course of the proceedings, Carendon filed
a notion for sumary judgnent. And Kentucky Farm Bureau,
Lunsford, and Vetor filed notions to dismss O arendon’s anended
i nterveni ng conpl ai nt.

In response to the various notions before the tria
court, it entered three separate orders on Decenber 16, 2003.
In one order, the trial court granted Kentucky Farm Bureau’'s
notion to dismss Carendon’s anmended interveni ng conpl ai nt
against it on the basis that it did not have subject matter

jurisdiction over the causes of action alleged. 1In a second
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order, the trial court granted Lunsford s notion to dismss

Cl arendon’ s anended intervening conplaint against him In this
order, however, the trial court gave no basis for its dism ssal
In athird order, the trial court denied O arendon’s notion for
sunmary j udgnment agai nst Lunsford on the basis that it appeared
to the court that KRS 342.700 did not support C arendon’s claim
agai nst Lunsford and in light of the court’s ruling dismssing
Gl arendon’ s cl ai magainst Lunsford. |In addition to the three
orders entered Decenber 16, 2003, the trial court entered a
fourth order on Decenber 22, 2003, dism ssing darendon’s
conpl ai nt agai nst Vetor on the basis that the trial court did
not have subject matter jurisdiction. C arendon appeals from

t hese four orders.

Consistent wwth its argunents in the |ower court, on
appeal, Cl arendon relies on KRS 342. 700 and Burch for its
argurment that a workers’ conpensation claimant nay not recover
fromboth a workers’ conpensation insurer and a third-party
tortfeasor for the sane elenents of the same injury. Allowng a
claimant to do so violates the provision agai nst doubl e recovery
of KRS 342.700(1). dCarendon further argues that circuit courts
have subject matter jurisdiction to hear indemnification and
subrogation actions under KRS 342.700. Finally, d arendon

contends that it is entitled to summary judgnment agai nst Vetor.



In response to Clarendon’s argunents on appeal, Vetor
contends that the trial court properly determned that it did
not have subject matter jurisdiction over Carendon’s clains
because the workers’ conpensation board is the only forumfor
determ nation of benefits due under the Wrkers’ Conpensation
Act. In the alternative, Vetor argues that this Court shoul d
summarily dismss Clarendon’s claimfor its failure to state a
claim Contrary to Clarendon’s assertion, under these facts KRS
342. 700 does not provide an insurer wwth an indemity action
agai nst the enpl oyee.

Lunsford argues that KRS 342. 700 does not allow a
wor kers’ conpensation carrier that has voluntarily paid benefits
to its insured who was not entitled to those benefits to recover
t hose benefits froma third party in a personal injury | awsuit
filed by the insured against the third party. And Lunsford
argues that C arendon’s appeal fromthe trial court’s denial of
summary judgnment was not froma final and appeal abl e order since
it did not constitute a final determ nation of the parties.
Finally, Lunsford asserts that the trial court was correct in
denying O arendon’s notion for summary judgnent because genui ne
i ssues of material fact remai ned that precluded sunmmary
j udgnent .

Kentucky Farm Bureau joins in Vetor’s argunent that

t he exclusive forumfor workers’ conpensation benefits is the
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wor kers’ conpensation board. And Kentucky Farm Bureau argues
that the trial court was correct in granting its notion to
di sm ss because the injury was not work-related. Thus,
Cl arendon was not obligated to nmake any paynents on behal f of
Vetor. Finally, Kentucky Farm Bureau joins in Lunsford s
argunent that the trial court’s order denying summary judgnent
was not final and appealable. 1In the alternative, Kentucky Farm
Bureau asserts that Carendon is not entitled to sumary
j udgnent .

We begin our analysis with the main i ssue on appeal:
Did the Cay Crcuit Court have jurisdiction to hear O arendon’s
subrogation and indemity clains under KRS 342. 700? The answer
to this question involves a couple of sub-issues. And we w |
first address the subrogation claim Considering the facts of
this case and the | anguage and purpose of KRS 342.700(1), we
conclude that the circuit court did have jurisdiction to hear
this claim Thus, we conclude the dism ssal of the subrogation
cl ai mwas i nproper.

KRS 342.700(1) is as follows:

Whenever an injury for which conpensation is

payabl e under this chapter has been

sust ai ned under circunstances creating in

some ot her person than the enployer a | ega

liability to pay damages, the injured

enpl oyee may either claimconpensation or

proceed at law by civil action against the

ot her person to recover damages, or proceed
bot h agai nst the enpl oyer for conpensation
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and the other person to recover danages, but
he shall not collect fromboth. If the

i njured enpl oyee elects to proceed at | aw by
civil action against the other person to
recover damamges, he shall give due and
tinmely notice to the enployer and the
special fund of the filing of the action.

If conpensation is awarded under this
chapter, the enployer, his insurance
carrier, the special fund, and the uninsured
enpl oyer’s fund, or any of them having paid
t he conpensation or having becone |iable
therefor, may recover in his or its own nane
or that of the injured enployee fromthe

ot her person in whomlegal liability for
damages exi sts, not to exceed the indemity
pai d and payable to the injured enpl oyee,

| ess the enployee’s | egal fees and expense.
The notice of civil action shall conformin
all respects to the requirenents of KRS
411.188(2).

Under KRS 342.700, C arendon is subrogated to the
paynments the injured enpl oyee has received fromthe alleged
tortfeasor on those el enents of the recovery that duplicate the

el enents covered by workers’ conpensation. Mastin v. Libera

Mar kets, 674 S.W2d 7, 11 (Ky. 1984); O d Republic Ins. Co. v.

Ashl ey, 722 S.W2d 55, 59 (Ky.App. 1986). Once an insurance
carrier -- like Clarendon -- receives notice of the enpl oyee’s
lawsuit, it may assert its claimfor subrogation by intervening

inthe lawsuit. See Hillman v. Anerican Miut. Liability Ins.

Co., 631 S.W2d 848 (Ky. 1982).
The policy behind KRS 342. 700 (fornerly KRS 342. 055)
is that an injured enployee should not recover fromboth the

wor kers’ conpensation carrier and a third-party tortfeasor. See
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O d Republic, 722 S.W2d at 59. Allowi ng a workers’

conpensation carrier to intervene in an action filed by an
enpl oyee injured through the negligence of a third person is
fair because:

t he enpl oyer who was without fault cones out
even, the third party who caused the injury
pays exactly the damages it would normally
pay, and the enployee usually get [sic] a

| arger sumfor his or her injury than he or
she woul d by proceeduing [sic] under the

Wor knen' s Conpensati on Act al one.

Aetna Cas. & Sur. Co. v. Snyder, 291 S.W2d 14, 16 (Ky. 1956)

(overruled in part on other grounds in Charles Selignman

Distributing Co. v. Brown, 360 S.W2d 509, 511 (Ky. 1962)).

In opposing jurisdiction, Lunsford relies on a phrase
in the first sentence of KRS 342.700(1), which provides
“Iw] henever an injury for which conpensation is payabl e under
this chapter.” He argues that the ALJ determ ned that
conpensati on was not payabl e under workers’ conpensation because
Vetor’s injury was not work-related. So C arendon cannot use
KRS 342. 700 to maintain a subrogation clai magainst Lunsford.
W di sagr ee.

Readi ng KRS 342. 700 as a whole and considering its
purpose, it is our opinion that a workers’ conpensation insurer
that voluntarily paid benefits based on an enpl oyee’s
representation -— albeit msrepresentation -— that his injuries

were work-rel ated should not be precluded fromasserting its
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subrogation right in a subsequent |lawsuit. There is no dispute
that those benefits paid by O arendon to Vetor were workers’
conpensation benefits. As such, Carendon is entitled to recoup
t hose benefits if Vetor recovers in his |lawsuit against
Lunsf ord.

We find further support for the above conclusion in
t he general principle behind cormon | aw subrogati on:

Subrogation is purely an equitable doctrine

. It may or may not arise from

contract and the right to the relief it

af fords depends on the facts and

circunstances in each particular case. The

doctrine is one of benevol ence to prevent
unjust enrichnment and it attenpts to do

conplete justice between the parties. It is
no fixed or inflexible rule and its object
is to prevent injustice. It does not

ordinarily apply to volunteers, but it my
be invoked in favor of one who voluntarily
pays a debt of another where the payor has
sone interest to protect.

Evans’ Admir v. Evans, 304 Ky. 28, 199 S.W2d 734, 737 (1947)

(internal citations omtted).

In this case, O arendon was not a volunteer when it
paid Vetor tenporary total disability benefits and nedi ca
benefits, but was conplying with its duties under Chapter 342 to
provi de i ncome and nedi cal benefits for what it believed at the
time was a work-related injury. As to the dism ssal of
Cl arendon’ s subrogation clai ns agai nst Lunsford and Kentucky

Far m Bur eau, we reverse and remand.
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In reversing and remandi ng the judgnent as to the
subrogation claim we acknow edge the case cited by Vetor and

Kent ucky Farm Bureau — Com, Dept. of Trans., Bureau of

H ghways v. Conbs, 587 S.W2d 261 (Ky.App. 1979) -- but do not

rely on this case because it has nothing to do with subrogation
actions brought under KRS 342.700. W do believe, however, that
this case is relevant as to the indemification action brought
agai nst Vetor as we will discuss bel ow.

We nove to the propriety of the trial court’s
di sm ssal of the indemification claimunder KRS 342. 700 agai nst
Vetor. In bringing this claim Carendon relied on Burch, 611
S.W2d 532. In that case, an enployer that had paid workers’
conpensation benefits was permtted to bring an i ndemification
action against its enployee, Burch, to recover those paynents
after Burch recovered in civil lawsuits against the third-party
tortfeasor and Burch’s insurance carrier. In allow ng the

enpl oyer to proceed against its enployee, the Burch court held

that KRS 342.700 inpliedly gave a right of recovery based on a
claimfor “noney had and received” by the enployee for use of

t he enpl oyer’s workers’ conpensation fund. Burch at 534

(relying on Aetna Cas. & Sur. Co., 291 S.W2d at 16).

On this claim we believe that Burch and Aetna Cas. &

Sur. Co. are distinguishable because in those cases the enpl oyee

had recovered fromthe third-party tortfeasor, and the workers’
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conpensation carrier had not intervened in the underlying
action. That is not the case here. Vetor nay or may not be
successful in his claimagainst Lunsford. But if he is
successful, O arendon has asserted its right of subrogation on
all elenents of the recovery for which Vetor has received

wor kers’ conpensation. On remand, C arendon will recover under
that right.

Returning to the | anguage of KRS 342. 700, we do not
believe that it evinces an intent to allow an indemity action
agai nst the enpl oyee who recei ved workers’ conpensation benefits
but may or may not recover froma third party in a civil
awsuit. KRS 342.700 provides the workers’ conpensation carrier
Wi th subrogation rights, which subrogation claimdepends
entirely on the plaintiff’s clainms against the defendants. See

Stewart v. General Mtors Corp., 222 F.Supp. 2d 845, 847 fn. 1

(WD. Ky. 2002). As such, the indemification claimagainst

Vetor was inproper. Clarendon’s renedy -- if it still has one
given the route it has chosen to take -- should Vetor not
recover in his civil lawsuit is in the exclusive jurisdiction of

t he workers’ conpensation board. See KRS 342.335; KRS 342. 310;
Conbs, 587 S.W2d at 261 (proper forumfor proceedi ngs agai nst
enpl oyee for benefits inproperly clainmed is the workers’
conpensation board). As to the dism ssal of the indemification

cl ai m agai nst Vetor, we affirm
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Gven the trial court’s dismssal of all of
Cl arendon’s clains, the trial court’s order denying C arendon’s
notion for summary judgnment was superfluous. We will not
consider the nerits of Clarendon’s notion for summary judgnent.
For the foregoing reasons, the judgnent of the d ay
Circuit Court is affirmed in part and reversed and remanded in

part for proceedi ngs consistent with this opinion.
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