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BEFORE: BARBER, JOHNSQON, AND HENRY, JUDGES.

BARBER, JUDGE: Appellees, Jerry Snoot and Patsy Snoot (the
Snoots), were the owners of certain real property in Oaen
County, Kentucky, which was the subject of a foreclosure action.

The property was ordered sold by the circuit court to satisfy



t he Snoots’ debts and Appellants, Jobston and Joanne Threet (the
Threets) were the purchasers. Subsequent to the sale conducted
by the Master Conmm ssioner the Threets di scovered that the deed
conveying the property to themcontained an error. There also
arose a dispute over the ownership and renoval of a greenhouse
and gates located on the real estate.® Although this case has
many naned appellees, the only parties between whom controversy
exi sts are the Threets and the Snoots. W affirmthe judgnent
of the circuit court.

Prelimnarily we note that none of the nanmed appell ees
has filed a responsive brief. |In such circunstances we are
aut horized by CR 76.12(8)(c) to inpose certain consequences such
as accepting the appellant’s statenent of facts as true.
However, where the statenment of facts conflicts wth those of
the trial court we may only accept the appellant’s version if it
can be said that the trial court’s findings were clearly

erroneous. \Whicker v. Wicker, 711 S.W2d 857, 858 (Ky. App.

1986). In addition, inposition of any consequences under CR
76.12(8)(c) is discretionary with the appellate court.

In this appeal the Threets claimthat the trial court
erred by not awarding themtheir attorney’ s fees and by not

awar di ng nore noney for the greenhouse and gates that were

! various other issues arose between the Snoots and the Threets such as the
entitlenent to the proceeds fromgrowi ng crops and the ownership of a nobile
hone. However, the Threets have not prosecuted an appeal for any issues

ot her than those nentioned in the nmain body of the opinion.
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removed fromthe property. After reviewing the record it is
clear that the trial court’s judgnent considered all of the
evi dence presented and correctly applied the |aw

Wth respect to the award of attorney’s fees, the
Threets argue that the circuit court should have allowed their
cl ai m because they brought the m stake in the deed to the
attention of the court and other parties and conferred a benefit
to the other parties in the litigation. The m stake involved
the description of the property and included sone property that
actually belonged to third parties, not parties to the
l[itigation, and did not include certain property that should
have been i ncl uded.

The trial court considered the situation and ordered
t he Master Conm ssioner to correct the deed by excising that
portion that belonged to the third parties and reissuing a deed
to the Threets and by issuing a new deed that reconveyed the
exci sed property to the third parties. It also determ ned that
the Threets were not entitled to their attorney’'s fees in the
litigation because it did not believe that the | aw supported
such an award, nor did it feel that attorney’'s fees were
appropriate in this case.

Odinarily attorney’s fees will not be awarded absent
a contract or statute expressly allowing for their inposition.

However, the Threets correctly point out that the court, in
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equity, may allow a party its attorney’s fees in the court’s

di scretion. Kentucky State Bank v. Ag Servs., Inc., 663 S. W2d

754, 755 (Ky.App. 1984). It appears that the court in this case
exerci sed that discretion and determ ned that an award of fees
was not appropriate. W can discern no abuse of this discretion
and thus will not disturb the court’s deci sion.

Wth respect to the greenhouse and the gates renoved
by the Snoots, the Threets maintain that the circuit court
shoul d have awarded nore damages. The Threets point out that
t hey introduced evidence at a hearing before the court that
showed the repl acenent cost of the greenhouse and the gates to
be much nore significant than the $1,500. 00 awarded by the
court. The exhibits that are part of the record do show t hat
the Threets expended nore noney than the court awarded.

However, the Threets’ claimis essentially one of
conversion of property. The neasure of dammges in such cases is
the fair market value of the property converted — not the

repl acenent cost. Batson v. Cark, 980 S W2d 566, 575 (Ky.App.

1998). The circuit court noted that the proof showed that the
greenhouse that was renoved by the Snpbots was of considerably
| ess val ue than the one the Threets constructed to replace it.
The court’s determ nation that the greenhouse that was renoved
was worth $1,000.00 is not clearly erroneous and it is based on

a correct application of the law, thus, it will not be reversed.
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The val ue awarded for the gates, $500.00, is negligibly |Iess
than that clained by the Threets, and we cannot say the anount
awarded by the circuit court was clearly erroneous.

For the reasons stated above the judgnent of the Owen

Circuit Court is affirned.

ALL CONCUR.
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