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BEFORE: GU DUGLI AND TAYLOR, JUDGES; M LLER, SEN OR JUDGE.'!
GUI DUG.lI, JUDGE: Beverly Powell has appeal ed fromthe Rowan
Circuit Court’s order affirm ng the Kentucky Unenpl oynent

I nsurance Conmmi ssion’s decision to deny her request for

unenpl oynment benefits due to m sconduct. Because we agree that

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 100(5)(b) of the Kentucky Constitution and
KRS 21.580.



substantial evidence supports the Conm ssion’s findings and that
it correctly applied the law, we affirm

Powel | began working as a receptionist for Kentucky
Medi cal Services Foundation (hereinafter “KMSF”) in April 2002.
For several years before that, she had been working for the
predecessor conpany. On August 26, 2002, Powell filed a request
for nedical |eave under the Fam |y and Medi cal Leave Act,
attaching the necessary formfrom her healthcare provider.
Al t hough she had not been an enpl oyee for the required twelve
nmont hs, Powel|l was granted | eave from August 21 through
Sept enber 9, 2002, because she had accrued sick tinme sufficient
to cover the tinme period for which she woul d be out of the
office. Powell then received an extension of |eave tinme until
Septenber 23, 2002. Two days after the expiration of her
extended | eave tinme, Powell verbally requested additional |eave.
Charles Merritt, the Director of Human Resources for KMSF, sent
Powel |l the following letter the sane day:

| received your verbal request for

addi tional Medical Leave given in the form

of a voice-nmail left for Margaret Radford,

t he Radi ation Medicine Satellite Ainic

Adm ni strator. Your request for additiona

| eave has been granted continent upon the

conpl etion of the enclosed re-certification.

Pl ease forward these forns to the healthcare

provi der who conpl eted the original

certification for your |eave. You nust

return the conpleted forns to nme, at the

address |isted below, no |ater than Cctober
18, 2002 for the additional |eave to be



granted. Please feel free to contact ne at

t he nynber listed below if you have any

questi ons.

Powel | nmet with several representatives of KMSF on
Oct ober 9'" to discuss an office conplaint she had nade, and at
that tinme she was rem nded of the need to provide the re-
certification forms. Powell disputed this, and |l ater stated
that she was told not to return to work until the investigation
on her conpl aint had been conpleted. The follow ng day, Merritt
received a fax from Powel |’ s heal thcare provider that extended
her medical |eave until Cctober 1%, By letter dated COctober 10,
2002, Merritt informed Powel|l that the faxed note did not
satisfy the requirenents of re-certification, and rem nded her
that the re-certification forms he sent wwth the previous letter
were due October 18'".  Those fornms would all ow her absence from
wor k since September 24'" to be considered nedical |eave.
According to her testinony, Powell forwarded the re-
certification forns to her healthcare provider, but discovered
on Cctober 18'" that they had not been conpleted. The physician
who was to conplete the forms was on vacation and did not
conplete the forns until after the deadline had passed.

On Cctober 21, 2002, Merritt sent Powell a letter
term nating her enploynent for unexcused absences. At that
time, Merritt had not yet received the conpleted re-

certification forms. Powell responded in a handwitten note
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dat ed Cctober 29, 2002, indicating that she was unaware of
KMSF' s policies and procedures, as she had never received a copy
of the personnel handbook. Merritt responded to this
correspondence by letter dated Novenber 4, 2002, stating that he
had recei ved the healthcare provider re-certification forns on
Cct ober 31%'. He reminded her that on three occasions she had
been i nformed about the need to provide the re-certification
forns by Cctober 18'" and that she had never indicated that there
was any problemwth this. However, in reviewing the |ate re-
certification fornms, Merritt noted that she was rel eased to work
on Cctober 1°, so that her absences between that date and

Cct ober 21%' were consi dered unexcused.

Powel | filed a claimfor unenploynent benefits
pursuant to KRS Chapter 341 on January 5, 2003. In her
acconpanyi ng statenments, Powell indicated that she had been
under severe physical and enotional distress due to a hostile
wor kK environnent since April 15, 2002, and that she was stil
being treated for the condition. Regarding her absence from
wor k, she indicated that she was di scharged due to a
technicality in that forms were not tinely sent in because of a
delay in her healthcare provider's office. Merritt filled out
t he enpl oyer statement fornms for KVSF, in which he indicated

t hat Powel| had been discharged for failing to provide nmedica



re-certification pursuant to the FMLA, maki ng her absences
unexcused.

On January 31, 2003, the Division of Unenpl oynent
I nsurance issued a notice of determ nation, ruling that Powel |
was not entitled to benefits because she had been di scharged for
m sconduct connected with her work. Powell|l appeal ed the
decision to a referee, who conducted an evidentiary hearing on
March 4, 2003. One week later, Referee Debra Cook issued an
opinion affirmng the earlier determ nation, reasoning that
based upon her factual findings, Powell was discharged for
m sconduct pursuant to KRS 341. 370(6) when she refused to obey
her enpl oyer’s reasonable instructions to return the re-
certification forms by Cctober 18, 2002. The referee also
relieved KMSF' s reserve account of charges. Powell then sought
review fromthe Conm ssion pursuant to KRS 341.430. The
Commi ssi on adopted the referee’s findings of fact and
conclusions of |law and affirnmed her decision, determ ning that
the overall weight of the evidence supported the referee’s
findings of fact and that she correctly applied the law. The
Conmmi ssion al so indicated that Powell had inproperly attenpted
to enter docunentary evidence during the appeal, which was not
permtted and therefore not considered. Powell next sought
judicial review pursuant to KRS 341.450 by filing a conplaint in

Rowan Circuit Court. Following briefing, the circuit court

-5-



entered an order on Novenber 24, 2003, affirm ng the

Comm ssion’s decision and holding that the findings of fact were
supported by substantial evidence and that the | aw was correctly
applied. This appeal foll owed.

In her brief, Powell argues that the Conm ssion’s
finding of m sconduct was not supported by substantial evidence
and that the Commi ssion msapplied the law. On the other hand,
bot h the Conm ssion and KMSF di sagree with Powel |’ s assertions.

In Burch v. Taylor Drug Store, Inc.,? this Court set

out the applicable standard of review for itself and for the
circuit court as follows:

Judicial review of the acts of an

adm ni strative agency is concerned with the
guestion of arbitrariness.[] The findings
of fact of an admi nistrative agency which
are supported by substantial evidence of
probative val ue nust be accepted as bi nding
by the reviewing court.[] The court may not
substitute its opinion as to the wei ght of

t he evi dence given by the Conmm ssion.[]

Upon determ ning that the Conm ssion’s
findings were supported by substantia
evidence, the court’s reviewis then linited
to determ ni ng whet her the Comm ssion
applied the correct rule of [aw[]

Wth this standard in m nd, we shall review the decision bel ow
Qur decision in the present case turns on the
application of KRS 341. 370, which provides in relevant part:

(1) A worker shall be disqualified from
recei ving benefits for the duration of any

2 965 S.W2d 830, 834 (Ky.App. 1998)(citations onitted).
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period of unenpl oynent with respect to
whi ch:

(a)

(b) He has been discharged for

m sconduct or di shonesty connected with

hi s nost recent work.
KRS 341.370(6) defines “discharge for m sconduct” as including,
but not limted to, “refusing to obey reasonable instructions.”
I n previous opinions, this Court has observed that enployers are

entitled to faithful and obedient service fromtheir enpl oyees.?

In Gty of Lancaster v. Trunbo,* the Court stated, “[w here an

enpl oyee mani fests an intent to di sobey the reasonable
instructions of his enployer, the denial of unenpl oynent
benefits on the basis of m sconduct is proper.” On this sane

subj ect, the Court in Kentucky Unenpl oynent | nsurance Conm ssion

v. King® cited to 76 Am Jur.2d Unenpl oyment Conpensation § 52 for

the proposition that an act of wanton or w | ful disregard of
the enployer’s interest, a deliberate violation of the

enpl oyer’s rul es’ would support exclusion from benefits whereas
‘“mere m stakes, inefficiency, [or] unsatisfactory conduct’ would

not.” Finally, we recognize that although the enpl oyee has the

overal |l burden of proof and persuasion, the enployer bears the

3 Shanrock Coal Conpany v. Taylor, 697 S.W2d 952 (Ky.App. 1985); City of
Lancaster v. Trunbo, 660 S.W2d 954 (Ky.App. 1983).

4660 S.W2d at 956.

5 657 S.W2d 250, 251 (Ky.App. 1983)(enphasis in original).
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burden of proof to establish m sconduct, as “a m sconduct
allegation is in the nature of an affirmative defense.”®

In the present case, Powell|l argues that the finding of
m sconduct is not supported by substantial evidence. W
disagree. Wiile it is true that Powel| provided testinony to
the contrary, based upon our review of the record we nust hold
t hat KMSF provi ded anpl e evidence to support the referee’s and
the Comm ssion’s findings of fact. Specifically, Mrritt’s
letters to Powell as well as his testinony concerning the
ci rcunstances | eading to her discharge all support the findings
of fact.

Powel | al so argues that the Comm ssion inproperly
applied the law. Again, we disagree. It appears that the basis
of this argunment is that the Comm ssion did not place the burden
of proof on KMSF to establish misconduct. This is incorrect
because not only did KMSF bear the burden of proof on this
i ssue, but was able to establish m sconduct on Powell’s part.
The record is quite clear that KVMSF provided docunentary and
testinoni al evidence to establish m sconduct on Powel|l’s part
for her failure to tinely provide the re-certification forns.
Merritt provided Powell with the necessary forns in
correspondence dated September 25'" and reinforced the

requi rement in person on Cctober 9'" and by a subsequent letter

6 Shanrock Coal Conpany v. Taylor, 697 S.W2d at 954.
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on Cctober 10'".  Powell had sufficient tine to obtain the
conpleted re-certification forns. Regardless of whether there
was a “mx-up” in her healthcare provider’s office, Powell stil
had a duty to follow KMSF' s instructions, which were reasonabl e
under the circunstances of this case. It was up to Powell to
establish a reason for her continued nedical |eave, over and
above her testinony that she did not feel |ike she was ready to
return to work. That Powell had never received a copy of the
enpl oyee handbook is of no consequence because Merritt, anong
others, specifically informed her of the need to tinely provide
the re-certification forms. Furthernore, KVSF did in actuality
review the re-certification forns once they were received after
Powel | s discharge. But those fornms only provided for |eave
t hrough Cctober 1%, a date that had passed one nonth before the
forms were ever received. Powell’s willful and wanton disregard
of KMSF's instructions to provide the re-certification by a
specific date constituted m sconduct as defined by KRS
341.370(6). The Comm ssion properly applied the law to the
facts of this case in determining that Powel|l was not eligible
to coll ect unenpl oynent benefits due to her m sconduct, and the
circuit court was correct in affirmng that decision.

For the foregoing reasons, the opinion of the Rowan
Crcuit Court is affirned.

ALL CONCUR
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