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BEFORE: GUI DUGLI, TACKETT, AND VANMETER, JUDGES.

VANMETER, JUDGE: |In June 2001, Brian Hawkins received a five
year probated sentence fromthe Warren Circuit Court. This
probat ed sentence was revoked in August 2002 because of a felony
conviction in Hart County, and it was ordered to run
consecutively with the Hart County sentence. W nust decide
whet her the Warren Circuit Court | ater possessed jurisdictionto
anmend its August 2002 judgnent to delete the requirenent that

t he sentences be served consecutively. As we hold that it did



not, we reverse and renmand the order of the Warren G rcuit

Court.

Brian Hawkins pled guilty to one count of burglary
third degree in June 2001 in the Warren Circuit Court. Hi's
five-year sentence was probated for five years, with one of the
terns of probation being that he not conmt another offense.
Unfortunately, Hawkins was charged in the Hart Circuit Court
wi th want on endangernment first degree, unlawful inprisonnent
first degree, violation of EPO and terroristic threatening.
Hawkins pled guilty to each of these offenses and on May 7,
2002, the Hart GCircuit Court sentenced himto five years on each
of the two felony counts and twel ve nonths on each of the
m sdeneanor counts. All the sentences were ordered to run
concurrently with one another for a total sentence of five
years, with the last two years of the sentence probated. The
Hart Circuit Court’s judgment did not nmention the Warren Circuit

Court’ s judgnent.

On August 19, 2002, after a hearing attended by both
Hawki ns and his attorney, the Warren G rcuit Court revoked
Hawki ns’ probation due to the Hart Circuit Court’s convictions.
The court’s “Final Judgnent Probation Revocation” sentenced him

to five years “[c]onsecutive to Hart Co.”



Hawkins filed a notion in the Warren Gircuit Court on
Cct ober 23, 2002, seeking shock probation, an alternative
sentence, or nodification of the judgnent’s directive that the
Warren and Hart Circuit Court sentences should be served
concurrently. On Novenber 1 the court denied this notion. On
Novenber 7 Hawkins filed a notion to reconsider, specifically
stating that the court had failed to rule on the notions “for
alternative sentence or to nodify the sentence.” Evidently,
Hawki ns attended a Decenber 2 hearing on this notion, and on
Decenber 3 the court entered an order overruling Hawkins’ notion
to reconsider.

Next, on March 21, 2003, Hawkins filed a notion to
correct the Warren Circuit Court judgnent under CR' 60.02. The
grounds cited for relief were that a “five year burglary
sentence for spending the night in a $50.00 notel room w thout
paying i s unduly harsh.” Hawkins requested either that the
Warren and Hart Crcuit Court sentences be served concurrently,
or that the word “consecutive” be deleted fromthe Warren
Circuit Court’s final judgnment, thereby |eaving to the Hart
Crcuit Court the determ nation of whether its sentence shoul d
be served concurrently with that inposed as to the earlier
Warren County case. The Commonweal th responded by denying that

Hawki ns was entitled to relief under CR 60.02. Wile the record
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does not contain any contenporaneous order explicitly addressing
this notion, on Decenber 1 the court entered an order “that this
sentence is anended to delete the order that it is to be served
consecutive to the Hart Grcuit Court sentence.” This appea
fol | ows.

The Novenber 2003 order does not explicitly refer to
t he March 2003 notion, but since the record does not contain any
order contenporaneous with the March 2003 notion, and the order
grants the relief sought by Hawkins, we assune that the order

was in response to Hawki ns’ CR 60.02 noti on.
CR 60.02 provides in part:

On notion a court nay, upon such
terns as are just, relieve a party or his
| egal representative fromits fina
j udgnent, order, or proceedi ng upon the
foll owi ng grounds: (a) m stake,
i nadvertence, surprise or excusable neglect;
(b) newly discovered evidence which by due
diligence could not have been discovered in
time to nove for a newtrial under Rule
59.02; (c) perjury or falsified evidence;
(d) fraud affecting the proceedi ngs, other
than perjury or falsified evidence; (e) the
judgnment is void, or has been satisfied,
rel eased, or discharged, or a prior judgnent
upon which it is based has been reversed or
ot herwi se vacated, or it is no |onger
equi tabl e that the judgnent should have
prospective application; or (f) any other
reason of an extraordinary nature justifying
relief.

Clearly, the first four subsections of the rule do not apply to

Hawki ns’ situation, as he nmakes no all egati ons of m stake,



i nadvertence, surprise, excusable neglect, newy discovered

evi dence, perjury, falsified evidence or fraud. Hawkins’
argunent instead is that the sentence is “unduly harsh.” Wile
superficially Hawki ns’ argunment nmay be thought to fall under the
provi si ons of subsection (e), pertaining to notions of equity,
that section addresses the type of situation in which sone
change of circunmstance has occurred since the entry of the
judgnment. Janes v. Hillerich & Bradsby Co., Ky., 299 S.W2d 92,
94 (1956). Hawkins nmakes no all egation that any change in

ci rcunst ance has occurred since the entry of the final judgnent.

Hawki ns al so argues that the court was authorized to
anmend its judgnent under CR 60.02(f), due to a reason of an
extraordinary nature. In Brown v. Commonweal th, Ky., 932 S. W 2d
359, 361-62 (1996), the court discussed the history and purpose

of CR 60.02(f):

CGenerally, CR 60.02(f) stands in
the place of the ancient wit of coram
nobis. To have a judgnent set aside in a
coram nobi s proceeding, a petitioner had to
convince the court that "the real facts as
| ater presented on application for the wit,
rendered the original trial tantamount to
none at all, and [enforcenent of] the
j udgnent as rendered woul d be an absol ute
deni al of justice and anal ogous to the
taking of life or property w thout due
process of law. " Jones v. Conmonweal th, 269
Ky. 779, 108 S.W2d 816, 817 (1937), cited
in Goss v. Commonweal th, Ky., 648 S. W 2d
853, 855 (1983). In Goss, this Court made
it clear that Rule 60.02 did not extend the



scope of renedi es avail abl e under coram

nobi s or add new grounds of relief. Goss

at 856.

This Court has held that actions

under CR 60.02 are addressed to the "sound

di scretion of the court and the exercise of

that discretion will not be disturbed on

appeal except for abuse.” R chardson v.

Brunner, 327 S.W2d 572, 574 (1959). Rule

60.02(f) "may be invoked only under the nost

unusual circunmstances. . . ." Howard v.

Conmonweal th, 364 S.W2d 809, 810 (1963);

see al so, Cawood v. Cawood, 329 S.W2d 569

(1959) and relief should not be granted,

pursuant to Rule 60.02(f), unless the new

evidence, if presented originally, would

have, with reasonabl e certainty, changed the

result.

Agai nst this background, the anendnment of the August
2002 order was clearly an abuse of discretion. The record
di scl oses and Hawkins cites to no fact, circunstance or other
aspect of the case which was not known to the trial court at the
time it revoked Hawkins’ probation in August 2002. The only
circunstance cited by Hawkins is his belief that a sentence of
five years for sleeping in a $50.00 hotel room w thout paying is
“unduly harsh.” This alleged mtigating circunstance certainly
coul d, and shoul d, have been argued to the trial court during
the original proceedings rather than by nmeans of a CR 60. 02

not i on.

Hawki ns’ final argunent is that the running of the
sent ences consecutively was not authorized by KRS 197.035. A

careful reading of subsection (1) of the statute indicates that
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it provides that if a sentence inposed on a “confined prisoner”
for “a crime commtted prior to the date of his instant
commtnment” is “designated to be served consecutively,” that
sentence “shall be added to” the sentence[s] being served.
Contrary to Hawki ns’ suggestion, the statute does not limt the
di scretion of the sentencing court. Even if the statute did
l[imt the trial court’s discretion, the case lawis clear that a
trial court’s error of |aw nmust be addressed by direct appea

and not by a CR 60.02 notion. See, e.g., Wnsatt v. Haydon Ol
Co., Ky., 414 S.W2d 908, 910 (1967) (an error of law by the
trial court is subject to review upon appeal in due course, and
CR 60.02 may not be invoked as an alternate nmethod of review.
And, Hawki ns’ argunent ignores KRS 533.060(2), which limts a
sentencing court’s discretion by providing that a person who is
on probation and who “is convicted or enters a plea of guilty to
a felony commtted while on” probation “shall not be eligible
for probation, shock probation, or conditional discharge and the
peri od of confinenment for that felony shall not run concurrently
wi th any other sentence.” So, despite Hawki ns’ argunent that
equities favor his receipt of concurrent sentences, the
sentenci ng court appears to have been | egislatively precluded

fromgranting such relief by virtue of KRS 533.060(2).

As CR 60.02 did not permt the anendnment of the August

2002 judgnent in order to delete the requirenment that the Warren
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sentence be served consecutively to the Hart sentence, Hawkins
had no ot her avenue for recourse under our rules unless he was
entitled to seek relief by neans of a CR 59.01 notion to alter,
anend or vacate a judgnent. Such a notion nust be served within
10 days of the entry of the judgnent. CR 59.05. As Hawkins
failed to serve such a notion by the required date of August 31,
2002, the trial court lost its ability to anend the judgnent.

Stallworth v. Conmonweal th, Ky., 102 S.W3d 918, 923-24 (2003).

The order of November 26, 2003, is reversed, and
this matter is remanded to the Warren Circuit Court for further

proceedi ngs consistent with the views stated herein.
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