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BARBER, JUDGE: Appellant, Commonweal th of Kentucky, Comm ssion
on Human Rights (the Conmm ssion) and Sandi Gann (Gann), appeal

an order fromFranklin Crcuit Court that found Gann coul d not

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110.(5)(b) of the Kentucky Constitution and
KRS 21.580.



add al l egations pertaining to her termnation to a previous
admnistrative conplaint filed and set for hearing because of
principles of res judicata. The circuit court was w thout
jurisdiction to enter such an order since Appellee, Sienens

El ectronmechani cal / Tyco El ectronics (Tyco), failed to exhaust its
adm ni strative renmedi es. Thus, we vacate the circuit court’s
order and remand with directions to dism ss.

On February 4, 1999 Gann filed a conplaint with the
Kent ucky Comm ssion on Human Ri ghts alleging that she was
subjected to continuous discrimnation in her enploynent wth
Si enens El ectronmechani cal (the predecessor to Tyco) because she
was denied training that was offered to simlarly situated nal e
enpl oyees. The Conm ssion found probable cause to believe that
di scri m nation had occurred.

Gann later filed a second conplaint on March 2, 2000
claimng that she had been discrimnated agai nst by her enpl oyer
inits termnation of her position on January 14, 2000 and
because of the previous, still pending, conplaint. The
Commi ssion found a | ack of probable cause and ordered the second
conpl aint dism ssed. Gann asked the Comm ssion to reconsider
its dismssal and the Conm ssion again issued an order
di sm ssing the second conpl ai nt.

Thereafter, Gann’s assigned attorney in the first

conplaint filed a request to anend the conplaint with

-2



all egations that are simlar to those contained in Gann’'s
di sm ssed second conpl aint before the Conm ssion. The hearing
of ficer assigned to the case denied the notion but Gann asked
t he Conmi ssion to overrule his decision and allow the anendnent.
The Comm ssi on agr eed.

Tyco then filed a declaratory judgnent action in
Franklin Grcuit Court. In its petition Tyco maintains that the
Conmmi ssion acted outside the scope of the regul ati ons applyi ng
to its proceedi ngs, exceeded the scope of its statutory
authority, ignored principles of res judicata and/or coll ateral
estoppel, and allowed Gann to violate the statute of limtations
by addi ng a new cl aim

The circuit court, citing only the principle of res
judicata, found that Gann should be allowed to anmend her
original conplaint with any evidence of Tyco's “failure to train
her as simlarly situated nmales until the date of her
term nation of enploynment” but should not be allowed to include
all egations pertaining to retaliatory or discrimnatory
di scharge. A notion to dismss the action filed by Gann
contending that the circuit court |acked jurisdiction was never
rul ed upon.

On appeal a nunber of argunents are nade by Gann for
reversal of the circuit court’s opinion and she al so raises, in

her reply brief, the position that the circuit court |acked
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jurisdiction. Since we believe the circuit court |acked
jurisdiction for the failure of Tyco to exhaust its
adm ni strative renmedies, we will not address the substantive
argunents in the appeal.

Before a party nmay seek judicial review of an
adm ni strative decision, it nust appear that it has exhausted
its adm nistrative renedies. The exhaustion of adm nistrative
remedies is a prerequisite to the court’s possessi on of subject

matter jurisdiction. Commonwealth v. DLX, Inc., 42 S.W3d 624,

625 (Ky. 2001). There are a nunber of reasons for this
doctrine, as stated by our Suprene Court:

“Exhaustion is generally required as a
matter of preventing premature interference
wi th agency processes, so that the agency
may: (1) function efficiently and have an
opportunity to correct its own errors; (2)
afford the parties and the courts the
benefit of its experience and expertise

W thout the threat of litigious
interruption; and (3) conpile a record which
is adequate for judicial review”

Popplewell’s Alligator Dock No. 1, Inc. v. Revenue Cabinet, 133

S.W3d 456, 471 (Ky. 2004)(quoting 2 Am Jur.2d Adm nistrative

Law 8505 (1994)).

Exceptions to the doctrine requiring an exhaustion of
adm ni strative renedies exist. They include a show ng by the
party seeking imediate judicial review that to foll ow an

adm ni strative proceeding through to its end would be an



exercise in futility. In addition, an attack on the facial
validity of a statute does not require the exhaustion of
adm ni strative renedi es al though an “as applied chall enge” does.

Popplewel | s Alligator Dock No. 1, Inc., supra 133 S.W3d at 468

& 470; DLX, supra 42 S.W3d at 626; Wiite v. Shepherd, 940

S.W2d 909, 911 (Ky.App. 1997).

In this case an exam nation of Tyco's petition for
declaratory relief readily shows that it is not claimng that
the adm nistrative process would be an exercise in futility,
that the statutory authority under which the Conm ssion operates
is void on its face, or even that it does not possess an
adequate renmedy by appeal. |In essence it sinply argues that the
amendnent of Gann’s conpl ai nt shoul d not have been all owed
because of certain | egal principles.

There is no question that Tyco may seek judi ci al
review of the adm nistrative proceedings and orders entered in
this case and it cannot show that it will suffer any imedi ate
or irreparable harmby allow ng the adm nistrative process to be
conpleted. |Its argunments are focused on what it perceives as an
error by the Comm ssion in allowng a conplaint to be amended.
This question is one that is typically considered on direct
appeal. In such circunstances Tyco cannot establish that the

adm ni strative process is an exercise in futility. Executive



Branch Ethics Commin v. Stephens, 92 S.W3d 69, 72-73 (Ky.

2002).

Therefore, we conclude that the Franklin Circuit Court
| acked subject matter jurisdiction of this action. W are
bound, as is any court, to take notice of jurisdictional issues

whet her or not raised by a party. Commonweal th, Dept. of

H ghways v. Berryman, 363 S.W2d 525, 526-527 (Ky. 1963). Thus,

the fact that Gann raised this issue in her reply brief is of no
consequence; the defect is revealed by the record itself.
The judgnent of the circuit court is vacated and the

case is remanded with directions to dismss Tyco' s petition.

ALL CONCUR
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
Alteata McW I I|ians Todd C. Barsum an
Loui svill e, Kentucky Jon Gol dman

Evansvill e, |ndi ana



