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BEFORE: HENRY AND VANMVETER, JUDGES; M LLER, SENI OR JUDGE. ‘!

HENRY, JUDCE: Theresa Gerstle appeals pro se froman order of
the Jefferson Circuit Court dism ssing her action against the

Kent ucky Cabinet for Families and Children® for failure to state

! Senior Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110.(5)(b) of the Kentucky Constitution and
KRS 21.580.

2 On Decenber 23, 2003, after the filing of the conplaint herein, Governor

Fl et cher signed an Executive Order nerging the Cabinet for Fanmilies and
Children and the Cabinet for Health Services, to formthe Cabinet for Health
and Family Services.



a clai mupon which relief can be granted under CR® 12.02(f).

This current action relates to a previous action in which
Gerstle was found to have negl ected her children. Tenporary
custody was given to their maternal grandnother, Mary Jarvis.

Al | egations then arose that Cerstle had violated conditions of
her visitation wth the children, resulting in Jarvis filing a
notion for permanent custody. On May 2, 2002, pernmanent custody
was awarded to Jarvis, and CGerstle was held in contenpt by
Jefferson Famly Court. Jefferson Circuit Court affirmed the
custody decision. In April of 2004, this Court affirned the
decision of the Jefferson Crcuit Court upholding the Jefferson
Fam |y Court’s decision. That case is currently under review by
t he Kentucky Suprene Court.

Gerstle filed this action on April 17, 2003. Though
she never nentions the factual background of her conplaint (or
t he appeal ), the only | ogical conclusion to draw is that the
all egations stemdirectly fromthe previous action. In her
amended conpl aint, Cerstle clainmed that the Cabinet
di scri m nated agai nst her, invaded her privacy, forced services
upon her, and published statenents that were fal se, fraudul ent,
insulting and unduly disrespectful. She also clainmed that the
Cabi net for Health and Human Services placed her children in

settings where they suffered repeated negl ect, abuse and/or

3 Kentucky Rules of Civil Procedure.



injury. The Jefferson Circuit Court dism ssed her conplaint for
failure to state a clai mupon which relief can be granted.
Gerstle then appeal ed.

When a circuit court considers a notion to dismss a
conplaint for failure to state a clai mupon which relief can be
granted, the allegations contained in the conplaint nust be

assuned to be true. Janes v. Wlson, 95 S.W3d 875, 889 (Ky.

2002). The notion to dism ss should be granted only if “it
appears to a certainty that the claimant is entitled to no
relief under any statenment of facts which could be proved in

support of the claim” Ingramv. Ingram 283 S . W2d 210, 212

(Ky. 1955); Spencer v. Wods, 282 S.W2d 851, 852 (Ky. 1955).

The conpl ai nt nust only make a conci se statenment of the facts,
giving fair notice of the cause of action and the relief sought.

Pi ke v. George, 434 S.W2d 626, 627 (Ky. 1968). Appellate

courts must review dismssals for failure to state a claimde
novo. Janes, at 889. Under de novo judicial reviewthe
appel l ate court does not give deferential treatnent to the trial
court’s judgnent.

The Cabi net argues that it is imune fromsuit for
actions taken during the conduct of its duties in this case. |If
the Cabinet is imune, then no set of facts presented by Cerstle

could result inrelief. Gerstle’ s brief is essentially a



pasti che of photocopi ed paragraphs fromthe Cvil Rules and
various |l egal articles.

The only defendant naned in the action is the formner
Cabinet for Famlies and Children, an agency of state
governnent. The Commonweal th cannot be sued except upon an

explicit waiver of sovereign inmunity. Comonwealth v.

Whitworth, 74 S.W3d 695, 700 (Ky. 2002); Yanero v. Davis, 65

S.W3d 510, 517 (Ky. 2001). 1In addition to sovereign imunity,
anyone, whether or not a state enployee, acting with reasonabl e
cause and in good faith in reporting or investigating suspected
child mstreatnent has i munity under KRS 620.050(1). The
Commonweal th has not waived its imunity in cases involving the
i nvestigation of suspected dependency, neglect or abuse of
children or the actions taken as a result of such
investigations. There is no showing of bad faith or malice on
behal f of the Cabinet or its enployees. Enployees of the

Cabi net, acting within the course and scope of their duties,

have official imunity fromcivil actions. See Yanero at 521-

522. The circuit court properly disnm ssed the case for failure
to state a clai mupon which relief could be granted. Thus, we
affirm

ALL CONCUR
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