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BEFORE: BARBER, McANULTY, AND M NTON, JUDGES.

M NTON, JUDGE: A notion under Ky. R Cv. P. (CR) 60.02(f)
provides a final avenue for collateral attack on a judgnent of
conviction on issues that could not reasonably have been
presented in a direct appeal of the judgnent or by a notion
under Ky. R Cim P. (RCr) 11.42. In order to prevail under
CR 60.02(f), the notion nust be nmade within a reasonable tine
after entry of judgnent; and it nust denonstrate grounds “of an

extraordinary nature.” The Trigg Circuit Court denied Kelvin



Eugene Roberson’s CR 60.02 attack on his ei ghteen-year-old

convi ction because he did not bring it wthin a reasonable tine.
We agree that not only is Roberson untinely but, also, that
relief under CR 60.02(f) is precluded by his failure to raise
the issues presented in this notion in his earlier direct appea
or by his earlier RCr 11.42 notion.

On Novenber 17, 1983, an elderly Hopkinsville woman
was found at home beaten into unconsciousness. She had been
raped. Her hone had been ransacked and spattered with her
bl ood. Two gol d chain neckl aces, a flashlight, and a billfold
were m ssing. Roberson was arrested in August 1984 and charged
with crimes arising out of this incident. A grand jury indicted
Roberson on first-degree burglary, first-degree assault, first-
degree rape, and theft of property val ued over $100. Venue for
the jury trial was transferred to Trigg Crcuit Court. The jury
convi cted Roberson of burglary, rape, and theft. Consistent
wth the jury’ s recommendation, the judgnent, entered
February 15, 1985, inposed a sentence of twenty years for
burglary, life for rape, and five years for theft, all to run
consecutively for life and twenty-five years.! Roberson appeal ed

to the Kentucky Suprene Court, which affirmed his conviction.

The propriety of the 1985 judgnent running a termof years
consecutively with a life sentence was not addressed on direct
appeal in the trial court’s order denying RCr 11.42 relief, or in
the CR 60.02 noti on.



On Decenber 7, 1988, Roberson filed a pro se notion to
vacate under RCr 11.42; and the trial court appointed counsel to
assi st Roberson. Roberson contended in his notion that (1) he
had been denied a fair trial because nmenbers of his own race had
been purposefully excluded fromthe jury, (2) the trial court
erred by allowi ng the sane evidence of physical force as
el ements of both the burglary count and the rape count, (3) the
trial court erred by running the sentences consecutively, and
(4) he had been denied effective assistance of counsel in that
his trial counsel failed to object to the Commonwealth’s
striking all of the African-Anmericans fromthe jury. The trial
court denied the notion in an order entered February 22, 1990.
Roberson | ater contended that he did not actually receive notice
of the entry of the order until md-1999. He has not attenpted
to appeal fromthe denial of his RCr 11.42.

Over four years after learning that his RCr I1.42
noti on had been deni ed, Roberson filed the instant CR 60.02(f)
notion. In his CR 60.02(f) notion, Roberson argues that trial
counsel was ineffective because he (1) waived Roberson’s
presence at a deposition of two prosecution witnesses during a
pretrial suppression hearing; (2) stipulated that there was no
legitimate di spute over the chain of custody of a report from
the FBI and a bl ood draw from Roberson; and (3) failed properly

to cross-exanine all wtnesses, particularly the victinm s son.
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He al so argued that one of the Conmmonwealth’s witnesses lied
when testifying that she had not received a “head hair standard
of defendant” when, Roberson asserts, she had. He further
argued that one of the Conmonweal th’s nedi cal experts,

Dr. CGeorge Thomas, testified that he was unsure concerning
actual penetration during the alleged rape. Finally, Roberson
asserts that appellate counsel on his direct appeal was
ineffective. As to this last issue, the Kentucky Suprene Court
has repeatedly held that ineffective assistance of appellate
counsel is not a cognizable issue.?

The trial court denied Roberson’s CR 60.02 notion
finding that Roberson’s explanation for the delay in bringing
the notion eighteen years post-judgnment was “insufficient.” The
court concluded that “[t]his notion has not been nade ‘within a
reasonable tinme.’” This appeal followed.

Rel i ef under CR 60.02 is available only when such
"relief [] is not available by direct appeal and not avail able
under RCOr 11.42."3 The provision of CR 60.02 upon which Roberson
relies states that

On notion a court nmay, upon such terns as

are just, relieve a party or his |egal
representative fromits final judgnent,

2 See, e.g., Harper v. Conmonweal th, Ky., 978 S.W2d 311, 318 (1998)

[citing Vunetich v. Commonwealth, Ky., 847 S.W2d 51 (1992)];
Commonweal th v. Davis, Ky., 14 SSW3d 9, 14-15 (1999); Hicks v.
Commonweal th, Ky., 825 S.W2d 280 (1992).]

3 Gross v. Commonweal th, Ky., 648 S.W2d 853, 856 (1983).
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order, or proceeding, upon the follow ng

grounds: [] (f) any other reason of an

extraordinary nature justifying relief. The

notion shall be made within a reasonabl e

time[].
In order to prevail under CR 60.02, "the novant nust denonstrate
why he is entitled to this special, extraordinary relief."*

It is wthin the trial court’s discretion whether to
grant relief under CR 60.02.°> And this Court uses an abuse of
di scretion standard to review the trial court’s order. W wll
affirmthe trial court unless there is a showi ng of sone
"flagrant miscarriage of justice."®

According to our Suprene Court, in order to attack a
final judgnent, one nust first directly appeal the judgnent,
then use ROr 11.42 relief; and, finally, one may use CR 60.02.’
The reason that CR 60.02 relief should be sought l|ast is because
this rule "is not intended nmerely as an additional opportunity

torelitigate the same issues which could ‘reasonably have been

presented’ by direct appeal or RCr 11.42 proceedings."?®

4d.

> |d. at 857.
® 1d. at 858.
" 1d. at 856.

8 MQueen v. Commonweal th, Ky., 948 S.W2d 415, 416 (1997); Goss at
856.




As the Kentucky Suprene Court has hel d:

[A] defendant is required to avail hinself

of RCr 11.42 while in custody under sentence

or on probation, parole or conditiona

di scharge, as to any ground of which he is

aware, or should be aware, during the period

when this remedy is available to him Fina

di sposition of that notion, or waiver of the

opportunity to make it, shall concl ude al

i ssues that reasonably could have been

presented in that proceeding. The |anguage

of RCr 11.42 forecloses the defendant from

rai sing any questions under CR 60.02 which

are "issues that could reasonably have been

presented" by RCr 11.42 proceedings.®

In sum issues that could have reasonably been
presented in a RCr 11.42 notion preclude a defendant from
rai sing those issues in a CR 60.02 notion. Al of the issues
Roberson rai ses now are issues that were apparent at the tine
t he judgnent was entered against him or when his appeal was
taken, or when his 11.42 was filed. He is barred from now
resorting to CR 60.02.

The circuit court concluded that Roberson failed to
exercise due diligence in pursuing his claim Under CR 60.02,
since his claimis based on "extraordinary relief,” he nust file
his notion within a reasonable tinme. "Wat constitutes a

reasonable tinme in which to nove to vacate a judgnent under

CR 60.02 is a matter that addresses itself to the discretion of

® Gross at 857.




the trial court."'® In making the decision whether the CR 60.02
nmotion was tinely filed, the trial court does not have to hold a
hearing to decide but can rely on the record.! W agree with
the trial court that eighteen years is too nuch tine to be a
"reasonabl e time" under the facts of this case.

For the reasons stated, we affirmthe Trigg Crcuit
Court’s order denying Roberson’s CR 60.02(f) notion.

ALL CONCUR.
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