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BEFORE: DYCHE AND McANULTY, JUDGES; EMBERTON, SENI OR JUDGE.‘!
McANULTY, JUDGE: The Conmmonweal th appeal s an order of the
Jefferson Circuit Court which granted the notion of Mtthew
Smth (hereinafter appellee) to suppress a statenment he gave to
police. The court found that under the totality of the

ci rcunst ances appell ee was not fully capabl e of understandi ng or

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



of giving consent. The Commonweal th argues on appeal that the
court’s ruling was erroneous since it made no finding of
coercive police activity, and the court incorrectly concl uded
t hat appellee’s level of intoxication and nental distress
requi red suppression of his confession. W agree that
suppressi on was unwarranted, and we reverse.

The facts found by the circuit court followng a
heari ng on the issue of suppression were as follows: On My 6,
2003, a twelve year old female, A B., reported being raped by
appel l ee, her nother’s live-in boyfriend. The police detective
taped the statenent given by appellee at his honme. The tria
court found from Detective Sanders’ testinony at the suppression
hearing that: she and appell ee spoke for approxi mately seven
m nut es before she taped the statenent; she snelled al cohol on
appel | ee; she asked appellee if he had been drinking and he
confirnmed that he had been. Detective Sanders testified that
she woul d not have |l et appellee drive due to his degree of
intoxication. The detective believed appellee to be coherent,
and able to understand her questions and to answer them
Appel | ee gave a statenment in which he admtted to the sexua
contact with the child. The trial court found that subsequently
appel | ee made several suicidal remarks.

According to the police transcript, appellee said, “So

just do what you ve got to do. Tell that officer to open that



door and shoot me right in the head.” The detective told him
nobody wanted that to happen. They talked a little while |onger
and Detective Sanders told appellee he could tell her anything
he wanted to and she would listen. The transcript records that
appel | ee responded, “I just want sonebody to shoot ne,” and then
said, “Kill nme.” Finally, toward the end of the statenent, the
detecti ve asked appel |l ee how he felt about what had happened
with the victim Appellee responded, “I’mreally damed
enbarrassed about it. Wsh to God sonebody woul d just shoot ne
in the head.”

The court noted that by the end of the statenent
appel l ee was crying. The detective did not want to | eave him at
t he house due to his nental state. A crisis officer was called
to the scene. Appellee was assessed as being a threat to
hi msel f based on his suicidal remarks and a past history of
depression. Appellee was involuntarily hospitalized that day.

The court | ooked at the totality of the circunstances
and held that appellee was unable to properly consent to giving
the taped statenent. The court focused on the fact that
appel | ee coul d not operate a notor vehicle in his condition, as
well as his nental state which |led to hospitalization and being
adj udged a danger to hinself. The court concluded that appellee
“was not fully capabl e of understandi ng the magnitude of his

surroundi ngs or of giving consent on May 7, 2007.”
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The standard on appeal is whether the trial court’s
suppression of the statenent was an abuse of discretion. Canler

v. Commonweal th, 870 S.W2d 219, 221 (Ky. 1994). The factua

findings of the court follow ng a suppression hearing are
conclusive so long as they are supported by substanti al

evidence. 1d. Wen the findings of fact are supported by
substanti al evidence, the question for the review ng court

beconmes whether the rule of |law as applied to those facts was or

was not violated. Adcock v. Commonweal th, 967 S.W2d 6, 8 (Ky.

1998). Thus, in the absence of a substantial factual dispute
the voluntary nature of a confession may be determ ned by a

reviewing court. MIlIls v. Commonweal th, 996 S.W2d 473, 481

(Ky. 1999), citing Jackson v. Denno, 378 U. S. 368, 391-92, 84 S

. 1774, 1789, 12 L. Ed. 2d 908 (1964). W observe that there
is no substantial factual dispute herein, and the issue is
whet her the trial court correctly applied the rel evant |aw.

On appeal, the Commonweal th’s primary argunent is that
the trial court failed to find coercion by the state, a
prerequisite to a finding that a confession was involuntary
under the Due Process C ause of the Fourteenth Amendnment and
Section 11 of the Kentucky Constitution. MIlls, 996 S . W2d at
481. A confession’s voluntariness is assessed based on the
totality of the circunstances surroundi ng the maki ng of the

confession. 1d. A confession is considered voluntary unless,
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under the totality of the circunstances, a defendant's “w Il has
been overborne and his capacity for self-determ nation

critically inpaired.” Soto v. Commonweal th, 139 S. W3d 827, 847

(Ky. 2004), quoting Schneckloth v. Bustanonte, 412 U.S. 218,

225, 93 S. . 2041, 2047, 36 L. Ed. 2d 854 (1973). Factors
such as low intelligence are of consequence only to the extent

t hey cause a defendant to be predi sposed to yield to coercive
police tactics. MIlls, 996 S.W2d at 481. The nere existence
of a nental condition by itself and apart fromthe exi stence of
police coercion does not make a statenment involuntary. Lewis v.

Commonweal th, 42 S.W3d 605, 612 (Ky. 2001).

We agree that the presence or absence of coercive
police activity was a relevant issue for trial court. The court
noted that nental illness is not a bar to the ability to waive
one’s rights in the absence of police coercion. Yet the court
made no finding that there was coercion. W agree that no
coercion or duress was shown. There is no indication that the
pol i ce took advantage of appellee’'s intoxication or nmental state
in taking the statement. The police inforned himthat he did
not have to talk to them that he was free to | eave and that he
was not under arrest. Appellee first stated that he did not
under stand when told he was not under arrest. Wen the
detective repeated that appellee was not under arrest or in

custody, and “in no way, shape or fornmi did he have to talk to
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her, he said, “OK,” and he said he had no problemtal king to
her. The transcript displays no attenpt to overcone appellee’s
will.

The court was required, in addition, to give further
consideration to the issue of intoxication and nental illness as
it affected the reliability and voluntariness of the statenent.
Mlls, 996 S.W2d at 481, Soto, 139 S.W3d at 848. The “basic
guestion” is whether the accused was in sufficient possession of
his faculties to give a reliable statement. Soto, 139 S.W3d at

848, citing Britt v. Comonweal th, 512 S.W2d 496 (Ky. 1974).

Sel f —i nduced i ntoxication is not enough to require exclusion
wi t hout a showi ng that the defendant was intoxicated “to the
degree of mania” or of being unable to understand the neaning of

his statenents. Hal vor sen v. Commonweal th, 730 S.W2d 921, 927

(Ky. 1986).

In the case at bar, there was no indication that
appel l ee was not in sufficient possession of his faculties when
giving the statenment. Appellee was not found to have been
intoxicated either to the point of mania or of being unable to
under stand what he was saying. H's answers were responsive to
t he detective's questions. H's responses are coherent and
elucidatory. The fact that appellee was unable to drive does
not show that he could not talk rationally with the detective.

The suicidal statements by appellee did not display a nanic
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response or hallucinatory response. |f anything, they show sone
awar eness of the consequences of his actions.

In sunmary, we conclude that the confession should not
have been suppressed under the totality of the circunstances.
Appel | ee was not found to have been too intoxicated or too nmanic
to have given a reliable statenent. There was no evi dence of
pol i ce coercion or duress, even taking into consideration
appel l ee’s nmental state and al cohol consunption. Therefore, we
reverse the decision of the trial court which granted the notion
to suppress the confession. W remand for further proceedi ngs

in the circuit court.
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