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BEFORE: TACKETT AND VANMVETER, JUDGES; M LLER, SENI OR JUDGE.‘!
TACKETT, JUDGE: Sylvia Wight, Rachel Wite, and Reed Hanpton
appeal froman order of the Franklin G rcuit Court granting
summary judgnent in favor of the Commobnweal th. Appellants filed

an action alleging that they had been the victins of race-based

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



di scri m nation and deni al of opportunities for pronotion during
their enploynent with the Ofice of the Attorney General (QAGQ
as welfare fraud investigators. The circuit court found that
Hanpton failed to establish a prinma facie case for

di scrimnation and that Wight and Wite failed to show that the
OAG s legitimte, nondiscrimnatory reasons for failing to
pronote themwere a pretext to justify racial discrimnation.

We agree; therefore, the decision of the circuit court is

af firmed.

Appel lants were all welfare fraud i nvestigators
wor ki ng for the Cabinet of Human Resources (CHR). During the
early 1980s, CHR was reorgani zed and their jobs were transferred
to the CAG  Hanpton worked out of the Frankfort office; Wi ght
and White were based in Louisville. They filed suit in 1997,
accusing the OAG of pronoting a “good old boys” network while
denying training opportunities, pronotions and nmerit awards to
African- Amreri can enpl oyees. They also alleged that the OAG
failed to conply with statutory criteria governing pronotions.
The CAG filed a notion for summary judgnment, and the circuit
court dism ssed appellants’ clains after concluding that there

were no genui ne issues of material fact presented. Steelvest,

Inc. v. Scansteel Service Center, Inc., 807 S.W2d 476 (Ky. App.

1991). This appeal foll owed.



The United States Suprene Court has established that
an enpl oyee claimng racial discrimnation in hiring or
pronotion nmust denonstrate the foll ow ng:

(i) that he belongs to a racial mnority;
(ii) that he applied and was qualified for a
job for which the enpl oyer was seeking
applicants; (iii) that, despite his

qual i fications, he was rejected; and (ivV)
that, after his rejection, the position
remai ned open and the enpl oyer continued to
seek applicants from persons of

conpl ainant's qualifications.

McDonnel | Dougl as Corporation v. Geen, 411 U S. 792, 802; 92

S.Ct. 1817, 1824; 26 L.Ed.2d 668 (1973). Further, once a nenber
of a protected class has nade a prinma facie showi ng of racia

di scrimnation, the burden shifts to the enployer to articulate
a legitimte, nondiscrimnatory reason for its decisions. Then,
the mnority enployee is given an opportunity to show that the
enpl oyer’ s nondi scrimnatory reason is only a pretext. The
trial court found Hanpton did not nake a prima facie show ng of
racial discrimnation and Wite and Wight failed to denonstrate
that the OAG s stated nondi scrimnatory reasons for denying them
pronotions were pretextual. W wll exam ne the appellants’
clains separately as they are factually distinct from one

anot her.

Reed Hanpton's cl ai ns

Hanpt on was a hi gh school graduate who studied

el ectronics at a vocational school and attended the police
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acadeny at Eastern Kentucky University. He began working for
the state in 1979 and worked for the OAG from 1980 t hrough 1999.
After his retirement fromthe OAG he returned to state

enpl oynent to work for the Transportation Cabinet. During his
enpl oynment with the OAG Hanpton wished to fill a tenporary
supervi sory position which was awarded to a non-mnority

enpl oyee, Craig Birdwhistell. In his deposition, Hanpton admts
that he never informed his Division Director of his interest in
the position. Hanpton also never applied for the pernmanent
supervi sory position. Moreover, Hanpton states that his

Di vision Director encouraged another African-Anerican

i nvestigator to apply. Thus, the trial court correctly

concl uded that Hanpton failed to show prima facie evidence of

raci al discrimnation under McDonnell Douglas in that he never

applied for the supervisory position for which Birdwhistell was
ultimately hired.

In addition, Hanpton conpl ained that he was deni ed
trai ni ng opportunities which would have led to pronotions. The
exanple he cited involved training at the FBI Acadeny in
Quantico, Virginia. Hanpton was not given the opportunity to
participate in this training while two white enpl oyees were. In
order to nmake a prinma facie show ng of racial discrimnation,
Hanpt on was required to show that he was simlarly situated in

all respects to the enpl oyees who received the training.



Mtchell v. Toledo Hosp., 964 F.2d 577 (6'" Gir. 1992). The

enpl oyees who received the training were Birdwhistell, Hanpton’s
supervi sor, and M chael Duncan, the Division Director. Hanpton
failed to allege that any non-mnorities who were simlarly
situated attended the Quantico training.

Hanpton al so all eges that his fornmer supervisor, Julia
Onens, reassigned himfrom working Canpbell County in
retaliation for his conplaints about signing an inaccurate
travel voucher. At the tinme of his reassignnent, the OAG was
concerned with a backlog of welfare fraud cases and Hanpton was
anong those investigators with a substantial case backl og.
Despite being behind, Hanpton was investigating a case for which
he did not have a referral from CHR as required by the contract
bet ween CHR and the OAG  Owens reassi gned Hanpton to the Wl fe
County region to bal ance her investigators’ case |oads. Hanpton
filed a personnel conplaint alleging that the change in his work
assignment was made in retaliation because he conpl ai ned about
an inaccurate travel voucher Onens pressured himto sign. He
failed to include any claimthat the reassignnent was racially
notivated. The trial court concluded that Hanpton was barred by
the doctrine of res judicata fromclainmng racial discrimnation
when he previously failed to do so. Mire inportantly, Hanpton
conpl ai ned that Owens reassigned himin retaliation, not that

her deci sion was racially notivated.



Finally, Hanpton clainmed that the OAG di scrim nated
agai nst hi m because he never received a Di stinguished Service
Award (DSA). Hanpton conpares his work to that of a non-
mnority enpl oyee, Tom Fauver, who received a DSA in 1995.
Fuaver was not simlarly situated to Hanpton. Wile it is true
t hat Hanpton recovered nore restitution than Fauver during the
specific tinme period cited by Hanpton, overall Fauver
out performed Hanpton by recovering tw ce as nuch noney during
the forty nonths preceding his receipt of the DSA. Moreover,
Hanpton retained a significant case backl og which he repeatedly
asked his supervisors for help in clearing up. |In fact, Fauver
assisted in reduci ng Hanpton's backlog in addition to managi ng
Fauver’s own cases. Based on these facts, Hanpton failed to
show racial discrimnation as the basis for his failure to
recei ve a DSA.

Rachel Wiite's and Sylvia Wight's clains

Wiite attended Western Kentucky University and the
Uni versity of Louisville where she majored in education, but did
not conpl ete her degree due to financial constraints. She began
working as a welfare fraud investigator in 1978 and continued in
t hat enploynment until she retired in 2001. White alleged racia
discrimnation related to two pronotions and a witten
reprimand. She applied for a pronotion to supervise the

Frankfort office in 1992; the position was filled by Julia



Onens. Division Director Ed Mercer selected Ownens for the
position because she had a coll ege degree in |aw enforcenent,
was famliar with the CHR staff in the office, and knew t he
prosecutors in eastern Kentucky. Wite did not have a coll ege
degree and, since she worked out of the Louisville office, was
not famliar with the enployees in eastern Kentucky or their
cases. Owmnens’ qualifications for the Frankfort supervisory
position are legitimte, nondiscrimnatory reasons to hire her

i nstead of White. An obvious disparity in qualifications which
favored Wiite woul d be evidence that the nondiscrimnatory

reasons were pretextual. Odomv. Frank, 3 F.3d 839 (5'" Cir.

1993). No such disparity is evident, and Wiite failed to offer
any evidence that the OQAG s reasons for pronoti ng Omens instead
of herself were a pretext for racial discrimnation.

In addition to her clains regarding the CAG s failure
to pronote her, Wiite also conplains that D vision Drector
M chael Duncan gave her a witten reprimand for extrene
negl i gence and unsati sfactory job performance in March 1997.
White violated an OAG policy requiring investigators to keep
their weapons in a secure place in order to prevent non-
i nvestigators from having access to them Instead, Wite |eft
her service weapon in her car where it was stolen by her nephew,
a convicted felon who gave or sold it to a gang nenber. Wite

failed to report this incident in a tinely fashion. Although



she alleges that non-minority enpl oyees were not disciplined as
she was, White cannot furnish a single exanple of a non-mnority
enpl oyee in violation of the OAG s policy regarding secured
weapons. Thus, she fails to present prima facie evidence of
raci al discrimnation in Duncan’s decision to reprimnd her.

White and Wight also conplain of racia
discrimnation in the hiring of Neal Brittain to fill a
supervi sory position for which they both applied. W:ight
attended Eastern Kentucky University and the University of
Louisville graduating with a degree in communi cations and a
m nor in social work. She began working for CHR in 1974 as an
AFDC and Medicare eligibility worker. She also worked as a
wel fare fraud i nvestigator before being transferred to the OAG
in 1983.

In 1997, both Wight and White applied for the
supervi sory position in the Louisville office. The position
required a bachelor’s degree and five years’ experience in
investigative |law enforcenent. White did not have a bachelor’s
degree, but Wight did. Neal Brittain held a bachelor’s degree
in crimnal justice and had extensive experience supervising
hundreds of enpl oyees during a sixteen-year career with the
Kentucky State Police. Duncan nmade the decision to hire
Brittain based on his superior experience as a supervisor and

his witten communi cation skills which were better than the



appellants’. Neither White nor Wight offered any evidence that
t hese nondi scrimnatory reasons were a pretext for a racially-
based hiring deci sion.

In addition, Wight alleges discrimnation in the
OAG s decision to hire Robbie Boyce for an adm nistrative
position. As Wight never formally applied for the position,

she does not neet the McDonnell Douglas criteria for

establishing a prima facie case of discrimnation.

Bot h of these appellants allege that they shoul d have
received DSAs prior to the filing of this discrimnation action.
They conpare thensel ves to Dorothy Buchanan- Howard, a non-
mnority who received a DSA in 1995. Despite her health
probl enms, Buchanan- Howard recovered hi gher anmounts of
restitution than either Wiite or Wight. Neither appellant
produced evidence that a simlarly situated non-mnority
enpl oyee received a DSA. | n addressing the appellants’ clains
of institutional racism the QOAG provided records indicating
that mnority enployees received DSAs in a higher nunber than
their percentage of overall enployees.

Finally, Wight and Wiite claimthat the OQAG failed to
foll ow Kentucky Revised Statute 18A 0751, which requires
consideration of an applicant’s qualification, record of
performance, conduct and seniority in hiring decisions. They

al l ege that Duncan, in hiring Brittain, focused on his



supervi sory experience and weighed it nore heavily than
appel l ants’ overall qualifications. Enphasizing one criterion
over the others does not violate the statute as |ong as al
criteria were considered. Appellants’ accusation that Duncan
gave nore weight to Brittain's experience as a supervisor failed
to denonstrate that Duncan ignored the other criteria. Wi ght
also alleges that Brittain’s hiring violated state policies on
internal nobility; however, she offered no evidence that
pronotions nust be interagency rather than intra-agency.

Al t hough White and Wight were able to establish prina
faci e evidence of discrimnation in sone hiring and pronotion
deci sions, they were unable to show that the OAG s legiti mate,
non-di scrim natory reasons for those decisions were a pretext.
Wth regard to the other discrimnation clainm advanced, none of
the three appellants established a prina facie case of racia

di scrim nation under MDonnell Douglas. The evidence produced,

taken in the light nost favorable to the appellants, did not
present any genuine issues of material fact allowing the relief
requested. For the forgoing reasons, the judgnent of the
Franklin Grcuit Court dism ssing the appellants’ clains is

af firmed.

ALL CONCUR
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