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BEFORE: DYCHE, KNOPF, AND M NTON, JUDGES.

M NTON, JUDGE: It is well established that objections to

i nconpetent evidence offered at trial nust be tinely nade in
order to preserve the issue for review on appeal. If an
evidentiary issue is not properly preserved, the appellate court
may only reverse if there is pal pable error. The question we
are asked to review is whether a police officer’s opinion
testinmony regarding the conbi ned effects of taking both al coho

and Lortabs was properly allowed in evidence at trial. W



believe the testinony shoul d have been excluded. But the issue
was not preserved for review by a sufficient and tinely
objection at trial. And because we do not believe introduction
of this testinony affected the defendant’s substantial rights,
we affirm

Wayne Deboe was nmaking a left turn out of the parking
| ot of Jinbo's Tavern when Kentucky State Police Sergeant Keith
Mck first spotted him Mck testified that Deboe pulled out in
front of oncomng traffic, failed to use a turn signal, and
straddl ed the centerline of the road while driving. After
st oppi ng Deboe, M ck observed that he had a “strong,”
“noticeable” snell of alcohol; that he was swayi ng back and
forth on a level surface; and that his responses were very sl ow.
Wien M ck asked Deboe if he had been drinking, Deboe confessed
t hat he had consuned three or four beers at Jinbo' s Tavern and
that he had been taking Lortabs for a bad knee. Deboe admtted
that he had taken one 10-mlligramLortab pill that norning and
another 10-m lligrampill earlier in the evening. Mck arrested
Deboe for driving under the influence (DU ).

Deboe refused a field sobriety test, and he refused to
give a blood and urine sanple after Mck transported himto a
| ocal hospital. Upon arriving at the county jail, Deboe

submtted to a breathalyzer test and bl ew a 0. 054.



At trial in the district court, Mck was asked severa
guestions regarding his on-the-job experience. He testified
t hat he had been a police officer for 24 years and had been a
state trooper for 17% years. M ck guessed that during his
tenure as a police officer, he had nade approximately twelve
hundred to fifteen hundred DU arrests and that he had
“abundant” experience observing people under the influence of
i nt oxi cants.

During direct exam nation, Mck was asked his opinion
as to the effect that the conbination of al cohol and Lortabs has
on a person. Defense counsel objected. Follow ng a brief bench
conference, the trial court allowed the Commonwealth to proceed
further in this vein on the condition that it lay a proper
foundation.® Thereafter, the Conmonweal th’s |ine of questioning
was rephrased in order to establish that M ck had previous
exposure to people who had taken a conbi nati on of al cohol and
Lortabs. Mck estimted that he had observed peopl e under the
i nfluence of both al cohol and Lortabs sone thirty tinmes and
peopl e under the influence of both al cohol and sone ot her

depressant approxi mately one hundred tines.

The di scussi on between counsel and the trial judge during the bench
conference at trial is inaudible. However, we have assuned that the
judge instructed the prosecution to lay a foundati on because of the
way in which the prosecutor’s line of questioning proceeded from

t hat poi nt and because Deboe’s brief stipulates as such.
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Based on this experience, Mck ventured to say that in
hi s opinion, drugs and al cohol “anplify” each other when
consuned simultaneously. Mck further asserted that in his
opi nion, the conbination of alcohol and Lortabs was the source
of Deboe’s intoxication. He stated that it was obvious there
was “somet hing wong” with Deboe but that it was unlikely that a
bl ood al cohol |evel of 0.054 was the sole catalyst for Deboe’s
behavi or. Because Deboe had already admtted to consum ng both
al cohol and Lortabs, M ck assuned the intoxicants had
“anplified” each other, resulting in Deboe’ s peculiar conduct.

The defense did not interpose an objection to Mck’'s
opi nion, nor was there a notion to strike. 1In fact, no further
menti on was made of any opposition to Mck’s testinony until
Deboe’ s conviction was appeal ed.

On appeal, Deboe asserted that Mck’s testinony should
have been excluded because it was not the proper subject matter
of lay witness testinony. Specifically, Deboe argued that
“Trooper M ck should not have been allowed to testify regarding
his opinion that Loratab [sic] and al cohol *‘anplify each other
because that opinion was not ‘rationally based on the perception
of the witness’ as required by KRE*> 701.” Alternatively, Deboe

claimed Mck’s testinony shoul d have been excl uded because he

2 Kentucky Rul es of Evidence.



was not qualified as an expert wi tness and because his testinony
was nore prejudicial than probative. On appeal, the review ng
circuit court disagreed wth Deboe, finding that “the Trooper
possessed sufficient know edge and experience on the question to
satisfy the requirenents of KRE 701 and aid the jury inits
determ nation.” Therefore, Deboe’s conviction was affirnmed; and
his appeal was dism ssed with prejudice. W granted
di scretionary review of the circuit court’s deci sion.

Qur analysis of this case necessarily begins with a
di scussi on of contenporaneous objections. As stated, defense
counsel initially objected to Trooper Mck’'s testinony. But
after the Commonwealth was permtted to proceed with foundation
guestions, the objection to the offering of an opinion was never
reasserted and counsel did not make a notion to strike.

RCr3 9. 22 states:

Formal exceptions to rulings or orders of

the court are unnecessary; but for al

pur poses for which an exception has

her et of ore been necessary it is sufficient

that a party, at the time the ruling or

order of the court is nmade or sought, makes

known to the court the action which that

party desires the court to take or any

objection to the action of the court, and on

request of the court, the grounds

t her ef or

KRE 103(a) further states that “[e]rror may not be predicated

upon a ruling which admts or excludes evidence unless a

3 Kentucky Rules of Criminal Procedure.
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substantial right of the party is affected; and (1) . . . [if]
the ruling is one admtting evidence, a tinely objection or
notion to strike appears of record . . . .7

The issue of contenporaneous objections has been

wi del y di scussed by our courts. In Salisbury v. Comonweal th,*

we described RCr 9.22's requirenment of a contenporaneous
objection to be “salutary . . . because it gives the trial judge
an opportunity to remedy any errors in the proceedings.”®> W
have further stated:

[o]ne claimng error may not rely on a broad
ruling and thereafter fail to object
specifically to the matter conpl ai ned of.
When trial counsel is aware of an issue and
fails to request appropriate relief on a
timely basis, the matter will not be
considered plain error for reversal on
appeal . °®

Mor eover, the Suprenme Court recently established that:

[t] he pal pable error rule set forth in

RCr 10.26 is not a substitute for the
requirenment that a litigant nust

cont enpor aneously object to preserve an
error for review. The general rule is that
a party nust make a proper objection to the
trial court and request a ruling on the
objection, or the issue is waived. An
appel l ate court may consider an issue that
was not preserved if it deenms the error to
be a “pal pabl e” one which affected the
defendant’s “substantial rights” and
resulted in “mani fest injustice.” In

4 556 S.W2d 922 (Ky.App. 1977).
° |d. at 926.

® Tucker v. Conmonweal th, 916 S.W2d 181, 183 (Ky. 1996).

-6-



determ ning whether an error is pal pable,

“an appellate court nust consider whether on

t he whol e case there is a substantia

possibility that the result would have been

any different.”’

Upon review of the record, we believe defense counse
failed to contenporaneously object to the introduction of Mck’s
testinmony. Although counsel nmade an initial objection,
opposition to Mck’s testinony was never reasserted after the
Commonweal th laid a foundati on and proceeded with direct
exam nation. Likew se, counsel did not make a notion to strike
after Mck testified. W believe this error constitutes a
failure to adhere to the requirenents of RCr 9.22 and KRE 103
and, therefore, amounts to a failure to preserve the issue for

appel | ate revi ew.

However, as established in Commpnweal th v. Pace,

reversal may still be warranted if we find that the error is “a
‘ pal pabl e one which affected the defendant’s ‘substantia

'8 |n order to nmke

rights’ and resulted in ‘manifest injustice.

this determ nation, we nust fully discuss Deboe’ s argunents.
Deboe’s brief consists of three main contentions:

first, Mck' s testinony was not adnissible as |lay w tness

opi nion testinony under KRE 701; second, Mck was not qualified

as an expert w tness under KRE 702; and, third, the probative

" Conmonweal th v. Pace, 82 S.W3d 894, 895 (Ky. 2002) (citations
omtted).
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val ue of Mck’s testinony was outwei ghed by the danger of undue
prej udi ce.®

Deboe first argues that Mck’'s testinony was
erroneously introduced as |l ay w tness opinion testinony.
KRE 701 states:

If the witness is not testifying as an

expert, the witness testinony in the form

of opinions or inferences is limted to

t hose opi nions or inferences which are:

(a) Rationally based on the perception of
the wtness; and

(b) Helpful to a clear understanding of the
Wi tness’ testinony or the determ nation
of a fact in issue.
Inits brief, the Comonweal th argued that Mck’s
testinony was adm ssible as |lay w tness opinion testinony
because “[i]t has |long been the law in Kentucky that [I|ay]

Wi t nesses can offer an opinion as to intoxication.” Citing

Commonweal th v. Rhodes, ! the Commonweal th stated that because

Mck was a state trooper and because he observed Deboe’s driving
and physical condition, he “was qualified as a witness, both |ay
and expert, to offer an opinion that the notorist was
i ntoxicated.”

W agree wth the Commonweal th’s interpretation of the

Court’s holding in Rhodes; however, the decision in Rhodes is

° KRE 403.

10 949 S.W2d 621 (Ky.App. 1996).



i napplicable to this case. There is no question that a |ay

W t ness, whether a police officer or otherwi se, may offer his
opinion as to a person’s intoxication. And there is no question
as to the admssibility of Mck's opinion in this case regarding
Deboe’ s intoxication at the time of his arrest. Rather, the
focus of our reviewis whether Mck could offer his opinion as
to the effect that the conbination of al cohol and Lortabs has on
a person.

Deboe asserts that |lay w tnesses “should not be
allowed to give opinions in regards [sic] to the ability of
unknown anounts of drugs and al cohol to anplify each other.” W
agree. There is no doubt that M ck had extensive exposure to
peopl e who had consunmed both al cohol and ot her depressants;
however, this exposure alone was insufficient to justify his
testinmony that drugs and al cohol “anplify” each other. W do
not believe that such a sweeping statenent on the conbinati on of
al cohol and Lortabs is the proper subject matter of |ay w tness
opi nion testinony. Mreover, we do not consider the
phar macol ogi cal effects of two intoxicants on the human organi sm
to be a topic that can necessarily be “perceived” based on a |ay
W tness’ s experiences. So, we hold that Mck’s testinony was
inmproperly admtted as the opinion of a |lay w tness.

However, although we agree that the testinony was

erroneously adnmitted, we nmay only reverse if the error was
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pal pabl e. Because Deboe failed to contenporaneously object to
Mck' s testinony, reversal is only necessary if the erroneous
i ntroduction of the testinony affected Deboe’s substantia
rights or created manifest injustice.

The jury was instructed that Deboe nust be found
guilty of DU if the evidence established beyond a reasonabl e
doubt that Deboe was operating a notor vehicle, “while the
al cohol concentration in his blood or breath was 0.080 or nore
based on the definition of al cohol concentration,” or “that
whil e so doing he was under the influence of alcohol,” or “that
whil e so doing he was under the conbi ned influence of al coho
and any ot her substance.”

Deboe admtted to Mck at the tinme of arrest that he
had consuned al cohol and taken Lortabs. Furthernore, M ck
properly testified that in his own opinion, Deboe was
i ntoxi cated and that he later had a breathal yzer readi ng of
0.054. We believe this evidence was sufficient to establish
that under the instructions given to the jury, Deboe could be
found guilty of DU . The fact that Mck’ s opinion regarding the
anplified effect of al cohol and Lortabs was admitted into
evi dence is inconsequential; the testinony did not affect
Deboe’ s substantial rights, nor did it result in manifest
injustice. Even excluding Mck’s testinony, there was

sufficient evidence to convict Deboe of the crine. Deboe’ s
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conviction did not rest on whether the conbination of alcoho
and Lortabs in his systemhad created an anplification effect;
rather, as elucidated by the jury instructions, the only
requi red proof was that Deboe was operating a notor vehicle
whi | e under the “conbined influence of al cohol and any ot her
substance.” W believe this fact was proved beyond a reasonabl e
doubt. Therefore, we do not think the erroneous introduction of
Mck’s lay witness opinion testinony created a pal pable error
constituting reversal.

Second, although we agree with Deboe’s argunent that
M ck was not qualified as an expert wtness, we are admttedly
uncl ear whether M ck was, in fact, ever deened to be an expert.
KRE 702 permts testinony by expert witnesses if the court finds
that the expert’s “scientific, technical, or other specialized
know edge will assist the trier of fact to understand the
evidence or to determne a fact inissue . . . .” A wtness
must be qualified as an expert by establishing his “know edge,
skill, experience, training, or education;” his testinony may be
“in the formof an opinion or otherwse. "

A nunber of recent cases have enunerated specific
factors that a trial court may take into account when

determining if a witness qualifies as an expert. However, the

Hod.
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Kent ucky Suprenme Court has held that these factors “are neither
exhaustive nor exclusive. A trial court may apply any or all of
t hese factors when determning the admssibility of any expert
testimony.”' The trial court’s decision as to the admissibility
of expert testinony is reviewed under the abuse of discretion
standard. 3
Upon review of the record, it does not appear Mck’s
testinmony was admtted on the basis that he was an expert
W tness. The prosecution did not nmake any attenpt to qualify
M ck as an expert wi tness, nor did Mck hold hinself out as an
expert when he testified on the conbined effect of al cohol and
Lortabs. In fact, during cross-exam nation, Mck clearly stated
that he was not a doctor or a pharmacist. The only stated basis
for his testinmony was his own personal experience fromhis
exposure to people who had consuned both al cohol and Lortabs and
his opinion on the resulting effects of that conbination.
Nonet hel ess, we would like to clarify that if Mck was
i ndeed qualified by the court to be an expert w tness, such
qualification was in error. Although Mck has anpl e experience
in issuing DU citations and extensive exposure to people
i nt oxi cated by both al cohol and ot her depressants, this

experi ence does not qualify himas an “expert” on the conbined

12

Goodyear Tire and Rubber Conpany v. Thonpson, 11 S.W3d 575, 578
(Ky. 2000).

13 Evans v. Commonweal th, 116 S. W 3d 503, 509 (Ky.App. 2003).
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effects of two intoxicants. Therefore, with regard to this
particul ar issue, we agree with Deboe’s argunent that M ck was
not qualified as an expert wtness. But because there is
nothing in the record indicating that the court ever considered
Mck to be an expert, we do not think the error was “pal pable;”
so, we affirmon this issue.

Finally, we do not agree with Deboe’s argunent that
the probative value of Mck’s testinony was outwei ghed by the
danger of undue prejudice.!* Deboe argues:

[ SJuch a vague statenent offered by the

County Attorney’s witness in effect

boot st rapped expert testinony in the place

of alay witness. Only a qualified expert

coul d determ ne whether the anmount of

al cohol in defendant’s system which m xed

with a certain quantity of Loratab [sic],

taken at a specific time, could or would

have had an anmplifying effect. In turn this

caused Trooper Mck’' s opinion to be highly

prejudicial, but with very little probative

value which is in violation of KRE 403.

KRE 403 states, “[a]lthough rel evant, evidence may be
excluded if its probative value is substantially outwei ghed by
t he danger of undue prejudice, confusion of the issues, or
m sl eading the jury, or by considerations of undue del ay, or
needl ess presentation of cunul ative evidence.” When nmaking a

KRE 403 ruling, “a trial court nust consider three factors: the

probative worth of the evidence, the probability that the

4 KRE 403.
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evi dence wi Il cause undue prejudice, and whet her the harnful
effects substantially outweigh the probative worth.”!® The term
“prejudice” is defined as “that which is unnecessary and

unr easonabl e, " 16

Evi dence is only considered “unfairly
prejudicial” if it “*appeals to the jury’ s synpathies, arouses
its sense of horror, provokes its instinct to punish,’ or
otherwi se ‘may cause a jury to base its decision on sonething
other than the established propositions in the case.”!” An
appel l ate court may only reverse a trial court’s KRE 403 ruling
if there is a clear abuse of discretion.?!®

The record does not support Deboe’ s argunment on this
point. As we have established, there is nothing that indicates
M ck was considered a “qualified expert” with regard to his
know edge of the effects of al cohol and Lortabs. Furthernore,
Deboe failed to establish how the introduction of M ck’s opinion
was prejudicial. There is no evidence that the jury was
particularly swayed by Mck’s testinony or that the testinony
had any prejudicial effect on the outcone of the case. As

previously stated, any possible “anplifying” effect that the

conmbi nation of drugs and al cohol may have had on Deboe was

15

Barnett v. Conmonwealth, 979 S.W2d 98, 103 (Ky. 1998).

' pPartin v. Commonweal th, 918 S.W2d 219, 223 (Ky. 1996).

7 Robert G Lawson, The Kentucky Evi dence Law Handbook, §2.10(4)(b)
(4" ed. 2003).

18 d.
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i nconsequential to his conviction. Therefore, we do not believe
that introduction of this testinony, albeit erroneous, could
have had an “unfairly prejudicial” effect that would *provoke”
the jury’s “instinct to punish” or cause the jury to “base its
deci sion on sonething other than the established propositions in

t he case.”?®

Since we do not believe the probative val ue of
M ck’s testinony was outwei ghed by any all eged undue prejudice,
we affirmon this issue.

For these reasons, the decision to affirmthe

McCracken Gircuit Court uphol di ng Wayne Deboe’s conviction for

DU is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
J. Boone Reed David B. Winkle
Paducah, Kentucky Paducah, Kentucky

9 0d.
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