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BEFORE: DYCHE, KNOPF, AND M NTON, JUDGES.
DYCHE, JUDGE: W have exam ned the entire record herein, and
find that the opinion by the Crcuit Court correctly,
adequately, and clearly sets out the facts of this case, the
argunment of the appellant, and the applicable law. W adopt
t hat opi nion as our own.
This matter is before the Court on
Petitioner Margi e Simons’ appeal from
Respondent Kentucky Retirenent Systens’

(“KRS") decision to deny her disability
retirement benefits. The Court, having



consi dered the argunments, and being
ot herwi se sufficiently advised, hereby makes
the follow ng findings.

| . Background.

Ms. Simmons was di smissed from her
position as Secretary Principal, Departnent
for Social Insurance, Cabinet for Human
Resources on August 16, 1994. Her dism ssa
was a result of her enployer’s inability to
adequately accommopdate Ms. Si nmons’
physi ci an i nposed restrictions due to her
disability. In QOctober 1994 Ms. Sinmmons
pur sued her dism ssal before the Personne
Board. In an Order dated January 30, 1995,
t he Personnel Board declined to reinstate
Ms. Si mmons.

On January 25, 1995, Ms. Sinmons filed
her application for disability retirenent
benefits. The hearing officer denied her
request for disability retirenent because
Ms. Simmons failed to conply with the
statute of limtations for filing an
application. In rejecting Ms. Simmons’
constitutional clainms, the hearing officer
found that Ms. Sinmons was not precl uded
from pursuing her Personnel Board clai mand
her retirenment benefits at the sanme tine.
The Adm nistrative Appeals Committee adopted
the hearing officer’s recommendati ons as
final on August 31, 1995. Ms. Sinmons
appeal s the decision to this Court, seeking
reversal of their decision.

1. Di scussi on

When this Court is presented with an
appeal from an adm ni strative agency, the
Court’s function is to ensure that the
agency did not act arbitrarily in that its
decision is based on substantial evidence of
fact in the record and that it did not apply
the wong rule of Iaw. Kentucky
Unenpl oynment | nsurance Commin v. King, Ky.
App., 657 S.W2d 250 (1983). Evidence is
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substantial if “when taken alone or in |ight
of all the evidence it has sufficient
probative value to induce conviction in the
m nds of reasonable nen.” Kentucky Raci ng
Conmin v. Fuller, Ky., 481 S.W2d 298, 308
(1972) (citing Bl ankenship v. Ll oyd

Bl ankenshi p Coal Co., 463 S.W2d 62
([KY.]1970)). Wiile “the possibility of
drawi ng two i nconsistent conclusions from

t he evi dence does not prevent an

adm ni strative agency’s findings from being
supported by substantial evidence,” Fuller
at 307, an agency acts arbitrarily when it
denies relief to a party and “the record
conpel s a contrary decision in |ight of
substanti al evidence therein.” Bourbon
County Bd. of Adjustnent v. Currans, Ky.
App., 873 S.W2d 836, 838 (1994).

The foll ow ng statute, KRS 61.600(1)
provi des the correct rule of lawin this
case:

Any person may qualify to retire on
di sability, subject to the follow ng
condi tion[s]:

(c) The person’s application shall be
on file in the retirement office no
|ater than twelve (12) nonths after the
person’s | ast day of paid enpl oynent,
as defined in KRS 61.510, in a regular
full-time position, as defined in KRS
61.510 or KRS 78.510.

The issues before this Court are whether
this provision of the statute, inits
application, violated Ms. Simmons’ rights to
due process, her rights to equal protection,
and her protection from absol ute and
arbitrary governnent power.

Ms. Simmons argues that KRS 61.600(1)(C)
shoul d have been tolled while she was
pur sui ng her claimbefore the Personne
Board. Ms. Simmons’ claimbefore the
Personnel Board was that she shoul d be



reinstated in her position, with reasonabl e
accommodati ons. She asserts that filing for
disability retirenent benefits would have
resulted in her having to take a position
agai nst herself.! Therefore, Ms. Sinmmons
asserts that she was unable to apply for
disability benefits because she asserted her
rights as a disabled person in order to
conti nue her enpl oynent.

While this Court is synpathetic to Ms.
Si rmons’ concern of proceeding with
conflicting actions, we cannot find a
constitutional violation in the statute of
limtations. As the hearing officer noted,
Ms. Sinmmons was not precluded from
initiating her application for retirenent
benefits. KRS 61.600 only requires that the
application be “on file” within twelve
nonths. This Court cannot find that M.
Si rmons’ due process nor equal protection
rights were deprived by the process. W
further cannot find that the statute of
[imtations allows an absolute or arbitrary
power by the adm nistrative agency. Each
agency nust conply with their respective
statutes and regul ations, ensuring that
pursuing two actions will not disadvantage
an enpl oyee.

We cannot find a violation of the
Americans with Disabilities Act (“ADA’) as
well. M. Simons had the right to seek
enpl oynment as a di sabl ed person, and in fact
did through the adm nistrative process. KRS
61. 600, even if conplied with, did not
prevent Ms. Simmons from pursuing an action
under the ADA. Thus, Ms. Simmons’ claim
that KRS 61.600 is unconstitutional because
it deprives her an action pursuant to the
ADA and cannot be sust ai ned.

I1'l. Concl usion.

Y To file for retirenment disability, M. Sinmons nust argue she was physically
i ncapacitated fromperformng her job. To assert rights as a disabled

wor ker, Ms. Simmons nust assert that she was able to work with

accommodat i ons.



This Court finds that KRS 61.600 is
constitutional on its face and in its
application. W further find that the
adm ni strative agency was correct in denying
Ms. Sinmmons’ application for disability
retirement benefits in that she failed to
conply with the statute of |limtations, and
that the adm nistrative agency’ s deci sion
was based on substantial evidence on the
record as a whol e.

The order of the Franklin Circuit Court is affirned.
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