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JOHNSON, JUDGE: Bradley David Heidorf has appealed fromthe
July 29, 2003, order of the Jefferson Famly Court, which denied
his notion to reduce his child support and awarded attorney’s
fees to Roberta Kay Heidorf’s attorney. Having concl uded t hat
the trial court nmade adequate factual findings which were
supported by substantial evidence, that it correctly applied the

law, and that it did not abuse its discretion, we affirm



Bradl ey and Roberta were married on April 29, 1989.
Two m nor children were born of the marriage, nanely Paige
El i zabet h Hei dorf (DOB 10/25/94) and Hudson Bradl ey Hei dorf (DOB
7/10/97). At the time of the parties’ separation, Bradley was
38-years old and enployed as a pilot for United Parcel Service
with a gross incone of approximtely $14, 782. 00 per nonth.
Roberta was 36-years of age and unenpl oyed.

Bradley filed a petition for dissolution of marriage
on January 24, 2000. Both parties requested the famly court to
award them joint custody of the mnor children and to set child
support in accordance with the Kentucky Child Support
Gui delines. Roberta requested that she be awarded tenporary and
per manent mai ntenance. The fanmily court entered orders! on
February 1, 2000, requiring that nediation and a case nmanagenent
conference be hel d.?

On June 2, 2000, followi ng two nedi ati on sessions, the
parties signed a handwitten agreenent establishing custody,
visitation, and child support for the mnor children;

mai nt enance for Roberta; and the property rights of both

! Honorable Patricia Wal ker Fitzgerald, Jefferson Circuit Judge, presided in
this case and signed various orders until February 20, 2003, when this case
was transferred to Division 10 of the Jefferson Famly Court w th Honorable
Kat hl een Voor Mbontano presi di ng.

2 On March 28, 2000, the family court held a case managenent conference and

determ ned that since the parties could not resolve their differences, a
trial was necessary and scheduled it for June 20, 2000, and June 23, 2000.
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parties. The informal, terse agreenent stated, in rel evant
part, as foll ows:

Mai nt . 3 yrs non-nodif. $2250/ m
Child Supp. 3 yrs non[-]nodif. $2250/ m

Joint Cust. No primary resid. Parties[’]
time with children shall be as close to
50/ 50.

Pet. will pay Resp. $2,500.00 towards her
atty’'s fee.

The famly court entered a decree of dissolution of marriage on
June 12, 2000, dissolving the parties’ marriage and
i ncorporating the handwitten nmediati on agreenent into the
decr ee.

Approxi mately three years |later, on May 9, 2003,
Bradley filed a notion and affidavit requesting a nodification
of his child-support obligation, stating, in relevant part, as

foll ows:

4. The Affiant further states that by the
ternms of that nedi ated agreenent, the
Affiant . . . was required to pay to
[ Roberta] the sum of $2,250 per nonth
as child support that was non-
nodi fiable and in addition thereto, the
sum of $2, 250 per nonth, non-
nodi fi abl e, as mai ntenance. The
parties specifically agreed that those
two (2) figures would not be nodified
for a period of three (3) years and
both parties fully acknow edge that the
child support as conveyed was greater
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t han what any Court woul d have awar ded
based upon the parties[’] respective
i ncomes at that time.?3

5. Further, the Affiant states that the
agreenent did not take into
consideration for child support
pur poses [Roberta’ s] incone, including
the anobunts agreed to in the form of
mai ntenance. . . . The Affiant states
that as of the signing of this
Affidavit thirty-six (36) nonths have
passed and the Affiant noves to
term nate the maintenance per the
agreenent and to nodify child support
predi cated upon the parties’ respective
i ncones [enphasis added].

Bradl ey also filed a notion requesting an award for the
attorney’s fees he “incurred in establishing child support for
the parties’ two (2) minor children.” Roberta filed a notion
requesting “an award of attorney’'s fees incurred in defending
M. Heidorf’s notion to reduce his child support.”

After a hearing was held on June 27, 2003, the famly
court entered an order on July 29, 2003, which included the
follow ng findings of fact:

In [the handwitten Property Settl enent

Agreenent], child support was set at

$2250. 00 per nmonth. The anpunt was agreed
to be non-nodifiable for three (3) years.

3 The fam |y court’s order makes no reference to this allegation. Bradley
relies upon this contention in nmaking his argunment that child support shoul d
have been established “anew’ followi ng the expiration of the three-year
period. Bradley contends the famly court erred in applying the | aw
pertaining to nodification of child support because the tenporary anount of
child support he had agreed to pay exceeded the ambunt he woul d have been
required to pay under the law. The flawin this argunment is that when the
famly court computed Bradley’'s chil d-support obligation in 2003, the anount
that it determ ned he owed was not 15% | ower than the anmpunt he had been
payi ng. See Kentucky Revised Statutes (KRS) 403.213(2).
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Now t hat the three (3) year period has

passed, Petitioner wanted to have his child

support obligation | owered. However, there

have been no substantial changes to support

the lowering of child support. |In fact the

only changes that have occurred are that

Petitioner earns a higher incone and the

chil dren have nore expenses. Both of these

changes woul d only support an increase in

child support.

Based on these facts and others, the fam |y court denied
Bradley’s notion for a reduction in child support and his notion
for attorney’'s fees, but granted Roberta s notion for attorney’s
fees. Thus, Bradley' s child support paynent renai ned at

$2, 250. 00 per nonth and he was ordered to pay Roberta’s attorney
a fee of $1,747.50.

On August 8, 2003, Bradley filed a CR* 59.05 notion,
requesting the famly court to alter, amend, or vacate its July
29, 2003, order. Bradley stated that his three-year, child-
support obligation had been based upon an agreenent between the
parties; and that when the three-year period expired, the child
support was to be nodified.® He clainmed that the reason for the

t hree-year period was to give Roberta “an opportunity get on her

feet[;]” that for “tax reasons” the anmount of child support was

4 Kentucky Rules of G vil Procedure.

SInthis notion, Bradley referred to his initial notion as a “notion to
nodi fy child support.”



“based upon the mai ntenance anount[;]”° and that “the parties
agreed to deviate fromthe guidelines but they agreed to devi ate
only for the three years[.]” He further stated that the award
of attorney’'s fees resulted in him being “punished for filing
his appropriate notion.” The famly court denied Bradley's
notion in an order entered on Novenber 6, 2003. This appea

f ol | owed.

Bradl ey alleges the famly court erred by refusing to
grant hima reduction in his child support and by making an
award of attorney’'s fees to Roberta s attorney. He nmakes three
argunents concerning the child support, but his second argunent
has two aspects. First, Bradley contends the famly court erred
by applying the wong statute in setting his child support.’
Second, Bradley clains the famly court (1) failed to consider
and to nmake adequate findings as to the reasonabl e expenses of
the children, their standard of |iving, and the anmount of tine
they spent with each parent; and (2) nade factual findings to

support its child-support award that were not supported by

6 This argument seems illogical since normally the payor woul d benefit from
havi ng a greater tax deduction for his naintenance paynents if the

mai nt enance portion of his total paynents for maintenance and child support
were inflated. Bradley seens to be saying that his child-support paynents

were inflated for “tax reasons.”

" W use the nore general term“setting” because Bradley clains he was asking
the trial court to establish child support after the expiration of the three-
year period, but Roberta contends the child support was established in the
decree of dissolution and that Bradl ey was attenpting to obtain a reduction
in child support through a nodification. Regardless, the trial court would
have to “set” an anobunt for child support.



substantial evidence. Third, he clainms the famly court abused
its discretion in setting his child support. Lastly, Bradley
contends that the famly court erred by ordering himto pay
Roberta’ s attorney’ s fees.

Atrial court’s determ nation of child support
i nvolves three steps that entail three separate standards of
review.® Initially, the trial court nust determine the |aw that
is applicable to the novant’s clainms. “Since the interpretation
of a statute is a legal question, the trial court’s
interpretation is subject to de novo review by an appellate
court” [citations omtted].® In light of the law that is
applicable to the matter being litigated, the trial court nust
make the appropriate findings of fact. The factual findings are
revi ewed under the clearly erroneous standard, as this Court
stated in Sherfey:

“Fi ndi ngs of fact shall not be set aside

unl ess clearly erroneous, and due regard

shall be given to the opportunity of the
trial court to judge the credibility of the

w tnesses.” A factual finding is not
clearly erroneous if it is supported by
substanti al evidence. *“Substantia

evi dence” is evidence of substance and

rel evant consequence sufficient to induce
conviction in the mnds of reasonabl e people
[footnotes onitted].

& Sherfey v. Sherfey, 74 S.W3d 777, 782 (Ky.App. 2002).

® dary v. Cary, 54 S.W3d 568, 571 (Ky.App. 2001).

10 Sherfey, 74 S.W3d at 782.



Finally, “[a]fter a trial court nmakes the required
findings of fact, it nust then apply the law to those facts[,]”
and in doing so it nust nmake a judgnent based on the factual
findings and the applicable law as to the proper anount of child
support to be awarded. This “determnat[ion] by the trial court
will not be disturbed unless it constitutes an abuse of
discretion” [footnote omtted]. “‘“Abuse of discretion in
relation to the exercise of judicial power inplies arbitrary
action or capricious disposition under the circunstances, at

”

| east an unreasonabl e and unfair decision. ‘ The exerci se
of discretion nust be legally sound ” [footnote omtted]. '

W will initially address Bradley’s contention that
the trial court erred in applying KRS 403.213* to deny

nodi fication of his child support because he was first entitled

1 Sherfey, 74 S.W3d at 782.
12 Sherfey, 74 S.W3d at 782-83.

13 KRS 403.213(1) provides in part that “[t]he provisions of any decree
respecting child support may be nmodified only as to install ments accruing
subsequently to the filing of the notion for nodification and only upon a
showi ng of a material change in circunmstances that is substantial and
continuing.” KRS 403.213(2) provides in part as foll ows:

Application of the Kentucky child support
guidelines to the circunstances of the parties at the
time of the filing of a notion or petition for
nodi fication of the child support order which results
in equal to or greater than a fifteen percent (15%
change in the anpbunt of support due per nonth shal
be rebuttably presumed to be a material change in
circunstances. Application which results in |ess
than a fifteen percent (15% change in the anmount of
support due per nonth shall be rebuttably presuned
not to be a material change in circunstances.
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to have his child support established under KRS 403.211.%* Since
the interpretation of the parties’ settlenent agreenent and the
applicable statutes present questions of |law, we review them de

novo. *°

In their agreenent, the parties nerely stated that
Bradl ey woul d pay Roberta child support of $2,250.00 per nonth
for three years and that the anmount was not subject to
nodi fication during the three-year period. |If the parties had
wanted to agree that child support would be set “anew’ after
three years, the agreement could have so stated.!® Instead, we
agree with the famly court’s interpretation of the agreenent:
that the child support had been initially set in 2000 and that it
was not nodifiable for three years; but that after three years,
it was subject to nodification under the applicable law.  Thus,
we conclude that Bradley’'s notion was a notion to nodify his

child support under KRS 403.213(1) since his child support had

14 KRS 403.211(1) provides in part that “[a]n action to establish or enforce
child support may be initiated by the parent, custodian, or agency
substantially contributing to the support of the child.”

15 First Commonweal th Bank of Prestonsburg v. West, 55 S.W3d 829, 835

(Ky. App. 2000) (stating that “[t]he construction and interpretation of a
contract, including questions regarding anbiguity, are questions of |aw to be
decided by the court”); dary, 54 S.W3d 571.

' Enpl oyers Insurance of Wausau v. Martinez, 54 S.W3d 142, 145 (Ky. 2001)
(stating that the Court saw “no reason to rewite the parties contract”).

See al so Morganfield National Bank v. Damien Elder & Sons, 836 S.W2d 893,
895 (Ky. 1992); and O Nan v. O Nan, 345 S.W2d 377, 379 (Ky. 1961).
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al ready been established under KRS 403.211(1) by the decree of
di ssol ution, which adopted the parties’ agreenent.?’

We now turn our review to whether the famly court’s
factual findings were adequate, whether those findings were
clearly erroneous, and whether the famly court abused its
di scretion in setting child support. Kentucky trial courts have
been gi ven broad discretion in considering the various factors in
setting child support.'® “As long as the trial court’s discretion
conports with the guidelines, or any deviation is adequately
justified in witing, this Court will not disturb the tria

court’s ruling in this regard.”?*®

The fam |y court has the
di scretion to set a reasonable anount of child support in excess
of the Guidelines and anong the factors it may consider is an

extrapol ation of the Guidelines. This Court stated in Downing v.

0 as foll ows:

Downi ng, 2
When child support is set outside of
the Guidelines, the Court is required to
exercise discretion in arriving at a fair
and equitabl e amount of support. In
exerci sing such discretion, the finder of
fact may consider the needs of the children.
Al so the finder of fact may consider

71t appears that Bradley may have also viewed his notion as a notion to
nodify since in his affidavit in support he stated that he noved “to nodify
child support predicated upon the parties’ respective incones.”

8 Rednon v. Rednon, 823 S.W2d 463, 466 (Ky.App. 1992).

19 Conmmonweal th ex rel. Marshall v. Marshall, 15 S.W3d 396, 400-01 (Ky. App.
2000) (citing Bradley v. Bradley, 473 S.W2d 117, 118 (Ky. 1971)).

20 45 S.W3d 449, 452, 456 (Ky.App. 2001).
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the lifestyle the children woul d have
enjoyed had the parties continued to be
together and married. The finder of fact
may al so consider a “projection” of the
Gui del i nes.

The trial court may not substitute a

mechani cal cal cul ation for the exercise of

its discretion. Wile such a calculation

may be a useful tool in determ ning an

appropriate amount of child support, the

anount reached through such a calculation is

not entitled to presunptive wei ght.

Further, the famly court is required to find the facts
“specifically and state separately its conclusion of |aw thereon
and render an appropriate judgnent[.]”?' Courts “*will give nore
careful consideration to the problemif they are required to
state not only the end result of their inquiry, but the process
by which they reached it.’”?%?

In this case, the famly court specifically determ ned
the parties’ conbined anount of nonthly income and that total was
in excess of the highest anmount provided in the Guidelines. The
famly court stated:

The parties’ actual conbined [nonthly] incone

is $17,717.00, with Petitioner earning eighty-

seven percent (87% of that amount. A

mat hemati cal projection or extrapolation of

the guidelines would result in a child support
obligation of approxi mately $2, 254. 00.

21 CR 52.01.

22 gtafford v. Stafford, 618 S.W2d 578, 580 (Ky.App. 1981) (quoting United
States v. Merz, 376 U.S. 192, 84 S.Ct. 639, 11 L.Ed.2d 629 (1964)).
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However, this court does not rely on a

straight projection or extrapol ation of the

gui del i nes.
Since the parties’ conbined incone was in excess of the
Quidelines, the famly court had the discretion to deviate from
the Guidelines and to set the appropriate anount of child support
if the evidence supported a deviation.

Bradl ey argues that “[o]nce the | ower court exercised
its discretion to deviate fromthe guidelines based on
Appel lant’s high incone, it was bound to follow this Court’s
decisions that require it to consider the reasonabl e expenses of
the children, their standard of |iving and the anount of tine the
children actually spent with each parent.” However, our review
of the [imted record on appeal indicates that the famly court
did consider these factors since it made specific findings
relating to these issues and the children.?*

As stated previously, if the famly court’s factua
findings are supported by substantial evidence, then they nust be
affirmed. Roberta introduced a chart detailing the children’s
nont hly expenses and a record of Bradley's flight schedul e,

showi ng that the children stayed with Roberta an average of 66%

of the time. The famly court made the follow ng findings:

23 KRS 403.212(5) provides that “[t]he court may use its judicial discretion
in determning child support in circunstances where conbi ned adj usted
parental gross income exceeds the uppernost |evels of the guideline table.”

24 W& have not been provided with a tape or transcript of the evidentiary
heari ng.
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Respondent presented credi bl e evi dence
that the children’s nonthly expenses total
$2,780.36. While Petitioner took exception to
the nmethod of calculating the children’s
expenses, this Court finds that the nethod was
reasonabl e and results in a fair assessnent of
the needs of the children. It is clear that
the children enjoy a higher standard of |iving
whil e staying in the hone of Petitioner.
Respondent was just able to neet the expenses
of the children prior to the expiration of the
agreed upon child support. This Court finds
no reason why child support should be | owered
when the children’s expenses have increased,
Respondent’s incone is virtually unchanged,
and Petitioner has an increase in incone.

In Downing, the court stated that “The basic
prem se of [the child support guidelines] is
that a child should receive the sane
proportion of parental incone that the child
woul d have received if the parents had not
divorced.” . . . The court also went on to
say that “a child is not expected to live at
a mnimal |evel of confort while the
noncustodi al parent is living a life of
[uxury.” . . . This Court finds that the
reasonabl e needs of the children would not
be net if the child support were | owered.

There is some di screpancy over whet her
Petitioner has the children half of the
time. Respondent presented an exhibit
[Bradley’s flight schedule indicating the
nights he was at hone] alleging that she has
the children over half of the tinme each
nont h, as nmeasured by the nights that the
children spend in her honme. Wile
Petitioner originally alleged that the
children were in his hone half of the tineg,
he did not dispute any of the information in
[the flight schedul e presented by
Respondent]. As such, it appears that the
children are in the hone of Respondent nore
than half of the tine. Regardless of which,
Petitioner would not be entitled to a
reduction of child support under the
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totality of the circunstances in this case,
due to the large disparity in the parties’

i ncones and given the financial needs of the
children and the standard of living to which
t hey have becone accustoned. Under KRS

403. 211(2), “Courts may deviate fromthe
gui del i nes where their application would be
unjust or inappropriate.” Regardless of the
anount of tinme that the children spend in

t he hone of Petitioner, child support in the
amount of $2,250.00 is in no way unjust or

i nappropriate. In fact, it would be unjust
to set child support at a | ower anount based
upon the facts of this case where Petitioner
al one earns in excess of the upper-nost

| evel s of the Guideline tables and at | east
ei ghty-seven percent (87% of the conbi ned
nmont hly gross incone of the parties.
Respondent’s incone barely replaces the
nont hl y mai nt enance she previously received.
Respondent cannot neet her own needs and the
needs of the children if the child support

i s reduced.

Based on the evidence of record, we hold that in setting the
child support the famly court adequately wei ghed the children’s
needs and reasonabl e expenses as well as the anobunt of tine they
spent with each parent and its factual findings were supported
by substantial evidence.

Further, based on the applicable |law and the famly
court’s factual findings, we cannot conclude that it abused its
di scretion in setting child support. The famly court nade
sufficient findings as to the parties’ incone, the
reasonabl eness of the children’s needs and expenses, and the
anount of tinme they spent with each parent; and the anpunt of

child support it awarded was reasonabl e under the circunstances.
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Thus, since the famly court applied the correct |aw, nade
adequate findings of fact that were supported by substantia
evi dence, and did not abuse its discretion, we affirmthe child
support award.

Bradl ey also clains the trial court erred by granting
Roberta’s attorney’'s fees. KRS 402.220 provides as foll ows:

The court fromtine to tinme after considering
the financial resources of both parties may
order a party to pay a reasonabl e anmount for
the cost to the other party of nmintaining or
def endi ng any proceedi ng under this chapter
and for attorney’s fees, including suns for

| egal services rendered and costs incurred
prior to the commencenent of the proceedi ng or
after entry of judgnent. The court nay order
that the anount be paid directly to the
attorney, who nmay enforce the order in his
nare.

In determ ning that Bradl ey should pay Roberta’s
attorney’s fees, the famly court stated as foll ows:

Both parties’ attorneys submtted affidavits
of attorneys’ fees. It is unclear why
Petitioner made notion for an award of
attorney’s fees, as it was Petitioner’s
notions that brought this case before the
court. On the other hand, Respondent was
forced to incur attorney fees in defending
agai nst Petitioner’s notion to reduce child
support. Additionally, there is a great

di sparity between the income of the parties.

The famly court found a great disparity in the parties’
financi al resources; and under KRS 403.220, nothing nore is

required. The famly court’s award of attorney’ s fees was
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supported by the law and the facts and it was not an abuse of
di scretion.?
For the foregoing reasons, the order of the Jefferson

Fam |y Court is affirmed.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Sammy Deeb Mel ani e Straw Boone
A. Hol |l and Houston Loui svill e, Kentucky

Loui svill e, Kentucky

% Gentry v. Gentry, 798 S.W2d 928, 938 (Ky. 1990).
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