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BEFORE: TACKETT AND M NTON, JUDGES; HUDDLESTON, SENI OR JUDGE. !
TACKETT, JUDGE: WMark Brewer appeals fromthe judgnent of the
Powell Grcuit Court finding himguilty of trafficking in a
controll ed substance. Brewer argues on appeal that the

prosecutor's commentary upon matters not in evidence and his use

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



of a personal anecdote in closing argunents nmade the tria
fundanmental ly unfair. W disagree, and affirm

Mar k Brewer was charged with selling eight Lorcet
tablets to police informant John Andrews. The transaction was
recorded by a conceal ed device, but Brewer never confirned his
identity on tape when the infornmant tried to get himto
acknow edge his nane. Brewer was not arrested at the tine of
the transaction, but instead was arrested during a roundup of a
nunber of suspects identified through police informants.
Andrews descri bed the man who sold the Lorcets to himas being
of medi um build and hei ght, having reddi sh brown hair and a ful
beard, and being on crutches. Wen Brewer was arrested weeks
| ater he had a full beard and was still on crutches. At the
trial he wore a knee brace outside of his clothing. The defense
theory was msidentification, with Brewer arguing that the
informant's description does not match his physica
characteristics.

During closing argunents, the Commonweal th's Attorney
attenpted to explain the apparent inconsistencies in the
informant's description and Brewer's appearance by arguing that
since the transaction took place at around seven in the eveni ng,
it was dark outside. Brewer's objection to this argunent was
sustai ned, and Brewer did not ask for an adnonition or other

curative neasure. Later in closing, the Commonweal th's



Attorney, over objection, related a personal anecdote in arguing
that the discrepancy in height could be explained as sinple
perception. The anecdote was as foll ows:

I don't know if any of you renenber, in

Wl fe County, up there around Pine Ridge, |
believe it was — | lived there one tine for
a short while, when | was buil ding a house

i n Jackson, and ne and ny wi fe went out...and
| went up there, and there was this little
fellowin a tree stand who was about that

hi gh, and | ooked |Ii ke he was about ten years
old, and he had a gun that long — literally
— | nmean that very seriously. It went all
the way down his leg. And he started
talking to ne, and he was telling ne why he
was carrying that gun, was because he had
gotten robbed. And he said the fell ow that

robbed hi m was about seven foot tall — about
nmy height, he told me. Now I'mnot close to
seven foot tall. | am about 6'4".

Brewer was convicted of the charged of fense and
sentenced to five years' inprisonnment. This appeal foll owed.

On appeal, Brewer argues that the prosecutor
i nproperly commented on facts not in evidence, specifically the
[ighting conditions, in his closing argunent, and inproperly
injected hinself into the case by the use of the anecdote,
effectively vouching for the witness's credibility. W
di sagree, and affirm

The comentary on the lighting conditions does not
require reversal. The defense objection to the prosecutor's
argunent was sustai ned, and the defense asked for no curative

adnonition fromthe court. Brewer argues on appeal that the



prosecutor continued to argue that the lighting conditions were
bad even after the objection was sustained. Even if the
prosecutor's further comentary was inproper, there was no
request for curative neasures, and the conduct does not rise to
the [ evel which would render the result of the trial unreliable.
W fail to see how the prosecutor's comment on the |ighting
condi tions, explaining away the informant's description of the
defendant's hair color, could have prejudiced the appellant.
There were numerous ot her reasons that the jury could have
believed that the informant's description was accurate, nost
notably that the defendant had a beard and was on crutches both
at the tinme of the transaction and when he was arrested, and
that the informant identified Mark Brewer in court as the person
who sol d himthe drugs.

Li kewi se, we fail to see how the prosecutor's anecdote
amounts to vouching for the credibility of a wtness. The
anecdote is nothing nore than a general commentary about how
peopl e perceive things, and how perception is sonetines col ored
by other things — in the case of the boy in the anecdote,
presumably by the boy's small stature relative to the
prosecutor. It is in no way an attenpt to offer persona
know edge of the facts of the case, nor is it an attenpt to
vouch for the credibility of a wwtness. No prejudice resulted

to the appellant fromthis anecdote.



For the foregoing reasons, the judgnent of the Powel |

Crcuit Court is affirned.
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