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GUI DUGLI, JUDGE: Robert Wi ttenore appeals fromthe judgnent of
the Gaves Crcuit Court reflecting a jury verdict of guilty on
one count each of first-degree possession of a controlled
substance (cocai ne) and possession of nmarijuana. Wittenore
argues that he was entitled to a change of venue, that the trial
j udge shoul d have recused hinsel f, that he shoul d have received
a directed verdict, and that he is entitled to a newtrial. For
t he reasons stated below, we find no error and affirmthe

j udgnent on appeal .



On May 20, 2002, the Graves County grand jury indicted
Whittenore on one count each of nurder, possession of a
controll ed substance (cocai ne) and possession of marijuana. The
i ndi ctment canme about as a result of a Mayfield police
i nvestigation conducted on Qctober 12, 2001. Police officer
Donald Wort hem went to Whittenore's residence on that date as a
result of a 911 call. After entering the residence, Wrthem
observed marijuana and marij uana paraphernalia, as well as pil
bottl es containing marijuana and crack cocai ne. Wittenore was
not present. Later that evening after the police were gone,
VWhittenore beat his wife, Teresa, to death.

The record indicates that the nurder charge was
severed fromthe drug charges, and trial on the nurder charge
was conducted in July 2003. Whittenore was found guilty of
second- degree mansl aughter and sentenced to ten years in prison.

Trial on the drug charges was conducted on Septenber
30, 2003. Teresa s brother, Jeff Spraggs, testified that
Whittenore called himon October 12, 2001, and asked himto cone
over and call 911. Spraggs conplied, whereupon the police were
sumoned and ultimately di scovered the marijuana and cocai ne.
Spraggs also testified that at the tinme, Wiittenore was married
to Spraggs’ sister, Teresa, and Teresa no longer lived with

VWhi tt enor e



Oficer Worthemtestified that as part of his
investigation resulting fromthe 911 call, he conducted a search
of Whittenore's residence. In Wittenore's bedroom Wrthem
di scovered the drugs and drug paraphernalia. He noted that the
bedr oom cont ai ned nmal e cl othing but no fermal e cl ot hing, and that
the door to the bedroom was padl ocked. Wittenore was not
arrested at the tine, as he had fled before Wrthem arri ved.

At the conclusion of the Commonweal th’s evi dence,

Wi ttenore noved for a directed verdict. The notion was denied,
at which tine the defense rested w thout presenting evidence.
VWhittenore renewed his notion for a directed verdict, which
agai n was deni ed.

The jury returned a verdict finding Wiittenore guilty
on both counts of the indictnment. Later, during the penalty
phase, the Commonweal th presented evidence that Whittenore had
been convi cted of second-degree mansl aughter arising fromthe
beating death of Teresa.! The jury reconmended a sentence of
five years in prison on the cocaine charge, to be served
consecutively to the mansl aughter sentence, and one day in
prison for marijuana possession, to be served concurrently.

On Cctober 6, 2003, Wittenore filed a notion for a
new trial. As a basis for the notion, he argued that the tria

court inproperly admtted evidence of prior bad acts at trial,

! The jury had been nmade aware of Teresa’'s death earlier in the trial when
Spraggs stated that Wiittenore killed her.
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i.e., the events resulting in the mansl aughter conviction. The
notion was deni ed, and Whittenore was sentenced i n accordance
with the jury’'s recommendation. This appeal foll owed.

Whittenore first argues that the trial court
i nproperly denied his notion for a change of venue. Prior to
the trial on the drug charges, Wittenore noved for a change of
venue, arguing that the publicity fromthe first trial nmade it
i npossible for himto receive a fair trial on the drug charges.
He directs our attention to newspaper coverage of the first
trial, which included descriptions of Teresa's fatal injuries
and statements of her famly' s disbelief at the inadequacy of
the 10-year sentence. He maintains that publicity of the first
trial was so wi despread and harnful to his reputation that he
had no opportunity to receive a fair trial on the drug charges
absent a change of venue. He seeks an order reversing the
j udgnent on appeal and remanding the matter for a change of
venue and new trial.

We have cl osely exam ned the record and the | aw on
this issue, and find no error in the trial court’s denial of
Wiittenore’s notion for a change of venue. KRS 452.210 states,

When a crimnal or penal action is pending

inany Crcuit Court, the judge thereof

shall, upon the application of the defendant

or of the state, order the trial to be held

i n sone adjacent county to which there is no

valid objection, if it appears that the
def endant or the state cannot have a fair



trial in the county where the prosecution is

pending. If the judge is satisfied that a

fair trial cannot be had in an adjacent

county, he may order the trial to be had in

t he nost convenient county in which a fair

trial can be had.

The nere fact that jurors may have read about a case is not
sufficient to sustain a notion for change of venue, absent a
showi ng that there is a reasonable |ikelihood that the accounts
have prejudi ced the defendant.? Prejudice nust be shown unl ess
it my be clearly inplied in a given case fromthe totality of
t he circunstances.? On notion for change of venue based on
pretrial publicity, the issue is whether public opinion is so
aroused as to preclude a fair trial.?

In the matter at bar, Wiittenore relies heavily on two
newspaper articles in support of his claimthat adverse pre-
trial publicity prevented himfromreceiving a fair trial in
Graves County. One of the articles was published a few weeks
prior to trial in the matter at bar, and the other was published
approximately two nonths before. It is uncontroverted that

Whittenore's nmurder trial resulted in adverse publicity, and

that this publicity occurred in the weeks preceding his drug

2Thur man v. Conmonweal th, 975 S.W2d 888 (Ky. 1998).

*1d.

4 Foley v. Commonweal th, 942 S.W2d 846 (Ky. 1996).
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possession trial. Pretrial publicity, taken al one, however, is
not a sufficient basis for requiring a change of venue.®

A nore objective and telling indicator of alleged jury
pool bias is found by polling the petit jury nenbers. The
record herein indicates that about 10 of 66 potential jurors
i ndi cated that they had heard of Wittenore's first trial, and 4
of 66 had formed an opinion as to Wittenore's guilt. These 4
menbers were di sm ssed, |eaving 6 of 62 who were aware of
Whittenore's first trial but who stated that they had not forned
an opinion as to his guilt in the matter at bar. It is not
clear if any of these prospective jurors went on to be seated as
jury menbers at trial, but it is worth noting that Whittenore
did not chall enge any of the prospective jurors for cause.

When considering a notion for change of venue, the
court nust look to the totality of the circunstances surroundi ng
the case to determine if a change of venue is required.® n
appeal, our duty is not to exam ne the notion de novo, but to
det erm ne whet her Wittenore has overcone the strong presunption
that the trial judge' s ruling was correct.’ Havi ng exam ned t he
totality of the circunstances as they existed prior to trial,

and considering that the vast majority of the jurors evidenced

® Thurnmond, supr a.

8 Thurmond, supr a.

" City of Louisville v. Allen, 385 S.W2d 179 (Ky. 1964).
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no know edge of Wiittenore's first trial, we cannot concl ude
that the Graves Circuit Court conmtted reversible error in
denying Whittenore's notion for a change of venue.

Wi ttenore next argues that the trial court erred in
failing to grant a newtrial after Spraggs testified that
Wi ttenore had engaged in trafficking in marijuana on the day of
t he charged of fense and had killed Spraggs’ sister. The parties
had agreed not to elicit testinony regarding Wiittenore’s
al | eged drug sales, and Whittenore contends this testinony
viol ated the agreenent and entitles himto a newtrial. As to
Spraggs’ statement that Whittenore killed Spraggs’ sister,
Wi ttenore concedes that the issue is not preserved but argues
that the adm ssion of this evidence constitutes pal pable error.
Whittenore maintains that there exists in the | aw a general
prohi bition agai nst the use of evidence of other crinmes or bad
acts to prove the crine charged. He argues that the
Commonweal th’s violation of this principle, through Spraggs’
testinmony, entitles himto a new trial.

We find no error in the trial court’s denial of
VWhittenore's notion for a newtrial. A newtrial should be

8

granted only to avoid mani fest injustice,® and shoul d not be

granted where the adm ssion of inpermssible evidence can be

8 Gould v. Charlton Conpany, Inc., 929 S.W2d 734 (Ky. 1996).
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cured with an adrmonition.® Wile Spraggs’ utterance that
Whittenore sold marijuana to him arguably was i nproperly
admtted, it occurred without the Commonweal th’s solicitation.
More inportantly, when taken in the context of all of the

evi dence agai nst Wiittenore, including Spraggs’ other testinony,
the testinony of Woirthem and the physical evidence, we cannot
conclude that Wi ttenore was subjected to mani fest injustice by
Spraggs’ utterance.

Whittenore did not preserve the claimof error arising
from Spraggs’ statenent that Wiittenore killed Spraggs’ sister
and it does not rise to the I evel of palpable error. “If upon a
consi deration of the whole case the Court of Appeals does not
believe that there is a substantial possibility that the result
woul d have been any different, the irregularity will be held

nonpr ej udi ci al . 7 1°

Agai n, considering the entire case agai nst
Whittenore, we do not believe that a substantial possibility
exi sts that Whittenore woul d have been found not guilty but for
Spraggs’ utterance.

Whittenore's third argunent is that he was deni ed due
process and a fair trial when the trial judge inproperly failed

to recuse hinself pursuant to KRS 26A 015. Whittenore notes

t hat Judge John Daughaday not only presided over Wiittenore's

°® Graves v. Commonweal th, 17 S.W3d 858 (Ky. 2000).

10 Apernathy v. Commonweal th, 439 S.W2d 949 (Ky. 1969).
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nmurder trial, but nade statements during the sentencing phase of
the first trial that Whittenore contends denonstrates Judge
Daughaday’ s bi as against him Specifically, Judge Daughaday
stated that he found inconsistencies between Wiittenore's
testinony and the physical evidence. And in addressing whet her
probati on was warranted, Judge Daughaday questioned Wi ttenore's
truthful ness. In sum Wittenore contends that Judge Daughaday
shoul d have recused hinself and that Wittenore is entitled to a
new trial .

Whittenore's argunent on this issue is msplaced and
not persuasive. W find nothing irregular or otherw se inproper
in the statenents nade by Judge Daughaday during sentencing. To
the contrary, the trial judge is duty-bound to articulate a
| egal and factual basis to support the inposition of the
sentence and the decision as to whether the sentence shoul d be
probat ed. *

The standard for finding judicial bias is very high.
The United States Suprene Court has stated that,

[J]udicial remarks during the course of

atrial that are critical or disapproving

of, or even hostile to, counsel, the

parties, or their cases, ordinarily do not

support a bias or partiality challenge. They

may do so if they reveal an opinion that

derives froman extrajudicial source; and

they will do so if they reveal such a high
degree of favoritismor antagonismas to

1 KRS 533.010.



make fair judgnment inpossible.['’] (Enphasis
original.)

Not hing in the record suggests that the statenents
made by Judge Daughaday during sentencing reveal either an
opi nion that derives froman extrajudicial source or froma high
degree of favoritismor bias. Wiittenore’ s claimof error on
this i ssue does not forma basis for tanpering with the judgnent
on appeal .

Lastly, Wiittenore argues that the trial court erred
in denying Wiittenore’'s notion for a directed verdict.
Wi ttenore contends that the Comonweal th failed to offer any
evi dence that Wi ttenore possessed the cocaine found in the
bedroom He notes that Spraggs and Teresa Whittenore were
present in the home on the date at issue, and suggests that the
cocai ne coul d have been placed in the bedroom by either of them

We find no error on this issue. As the parties are

awar e, Commonweal th v. Benham?® sets forth the standard for

reviewing notions for a directed verdict. It states that,

On notion for directed verdict, the
trial court nmust draw all fair and
reasonabl e i nferences fromthe evidence in
favor of the Conmonwealth. |If the evidence
is sufficient to induce a reasonable juror
to believe beyond a reasonabl e doubt that
the defendant is guilty, a directed verdict
shoul d not be given. For the purpose of

12 Liteky v. United States, 500 U.S. 540, 555, 114 S.Ct. 1140, 127 L.Ed.2d 474
(1994).

13 816 S.W2d 186 (Ky. 1991).
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ruling on the notion, the trial court nust

assune that the evidence for the

Comonweal th is true, but reserving to the

jury questions as to the credibility and

wei ght to be given to such testinony.

On appellate review, the test of a

directed verdict is, if under the evidence

as a whole, it would be clearly unreasonable

for a jury to find guilt, only then the

defendant is entitled to a directed verdict

of acquittal.[]

Under the evidence as a whole, it was not clearly
unreasonable for the jury to conclude that Whittenore possessed
t he cocaine found in the bedroom The cocaine was found at
Whittenore’'s residence and in his bedroom which had a padl ock
on the door and which contained only nmen’s clothing. Draw ng
all fair and reasonable inferences fromthe evidence in favor of
t he Comonweal th, the trial court properly denied Wiittenore’s
notion for a directed verdict. W find no error in this ruling.

For the foregoing reasons, we affirmthe judgnent of

the Graves Circuit Court.
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