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KNOPF, JUDGE: Genola West appeals fromorders! of the Pul aski
Famly Court commtting custody of her three children to the
Commonweal th's Cabinet for Famlies and Children. West contends
that the famly court erred by finding that she neglected the
chil dren by know ngly exposing themto drug manufacturing

activities and by permtting her husband, agai nst whom a no-

! The orders were entered Septenber 30, 2003, and Novenber 3,
2003.



contact domestic violence order was in effect, to care for them
Convi nced that substantial evidence supports these findings and
that the findings justify the famly court’s dispositions, we
affirm

During the eveni ng of Septenber 25, 2002, Pul ask
County police officers entered the residence of CGenola and
Nel son West and di scovered the inplenents and naterials of a
nmet hanphet am ne | ab apparently in the early stages of
production. The police arrested Nel son, who admtted the drug
manuf acturing, but clainmed that his friends were maki ng the drug
and that he was involved only to the extent of allow ng the use
of his house. A social worker took custody of Genola's three
children.? Genola, who had gone to work before the police began
their surveillance of the residence, did not arrive honme until
about mdnight. By then the police had nearly finished their
i nvestigation. She told the police that she had not known of
Nel son’ s drug manuf acturi ng.

Fol |l owi ng a renoval hearing on Septenber 27, 2002, the
Cabinet for Families and Children (CFC) obtai ned an order
granting it tenporary custody of the three children. Based on
t he social worker’s testinony, the court found that the parents’

drug activity had placed the children at risk of injury and that

> Two of the children are Genola's by prior relationships and one
is hers and Nel son’s.



the risk was likely to be continuing. It also ordered Genola to
submt to random drug screens. Those orders remained in effect
following a pre-trial hearing on Cctober 7, 2002, at which one
of the police officers testified about the drug paraphernalia he
found at the Wests’ residence.

The court schedul ed the final custody adjudication for
early Novenber 2002. When the absence of certain wtnesses
necessitated the postponenent of the hearing, the court returned
custody of the children to Genol a pending further proceedings.
CGenol a remai ned subject to the case plan CFC had devi sed for
her, which apparently required her to continue to submt to
random drug screens and to permt CFC workers to inspect her
hone.

In early February 2003, Genol a obtained a donestic
vi ol ence order agai nst Nel son. Nelson was to have no contact
with Genola or her famly, although he was permtted visitation
wth his son to be arranged through CFC. The order was to
remain in effect until February 2006.

After several postponenents of the final custody
adj udi cation, the matter was convened yet again on July 28,

2003. Again one of the Cabinet’s wi tnesses did not appear, so
again the final hearing was postponed. The Cabinet’s
representative testified, however, that Genola had been

negl ecting the drug screens and that she had all owed Nel son to



have contact with the children in violation of the donestic
viol ence order. Wen Genola admtted that Nel son sonetines
cared for the children while she was at work, the court ordered
that custody of the children be returned to CFC.

On August 11, 2003, the custody adjudication at |ast
commenced. A police officer testified about nethanphetam ne
producti on and about the inplenments of production he had found
in the Wests’ residence. According to the officer,
nmet hanphet am ne | abs coul d be assenbl ed qui ckly, that dependi ng
on the nmethod enpl oyed production of the drug required between
three and ei ghteen hours, and that the internedi ate stage of the
process discovered in the Wests’ house coul d have been reached
in tw or three hours.

Genol a’ s el dest son, who was about ten at the tine,
testified that on the night of Nelson’s arrest he had been
asl eep for three or four hours when Nel son and anot her man
awakened him O her nmen were downstairs who had himand his
brothers | eave the house and wait in a car until a social worker
arrived and took themto CFC facilities. He recalled seeing a
| arge jar that night containing an unusual substance, but said
that he had never before seen anything like that in the house
and had never heard his parents speak of drugs.

Upon Cenola’s notion for a directed verdict, the

Cabi net conceded that the officer’s and the boy’s testinonies



al one did not show that Genola was aware of the manufacturing
that night. It argued, however, that the entire evidence,
i ncl udi ng police photographs of the scene showi ng the |arge
assortnent of chemicals and inplenments used in the production,
sone of which were found apparently stored in a toy box,
i ndi cated that Genola was likely to have known of the presence
and the purpose of those nmaterials. Because the photographs had
been introduced at the Cctober 7, 2002, pre-trial hearing,
bef ore Genol a had had an opportunity to consult wth appointed
counsel, the court granted a continuance to permt her to recal
the police officer and cross-exam ne himregardi ng them

That cross-exam nation took place on Septenber 29,
2003, follow ng which the court found that Genola had known of
Nel son’s drug manufacturing and that both parents had thus
negl ected the children by exposing themto dangerous substances.
The court further found that Genola had neglected the children
by allowing Nelson to care for themin violation of the donestic
vi ol ence order. At the disposition hearing on Novenber 3, 2003,
the court awarded custody of one of the children to his father
and of the other two to CFC. It is fromthe findings of neglect
and the adverse dispositions that Genola has appeal ed. She
contends that the first finding of neglect is not based on

sufficient evidence that she was aware of Nelson’s drug naking



and that the second was based on an allegation not properly
before the court.

Kent ucky Revised Statute 600.020(1) provides in
pertinent part that an “abused or neglected child” is

a child whose health or welfare is harned or

t hreat ened wi th harm when his parent,

guardi an, or other person exercising

custodi al control or supervision of the

child: . . . (b) Creates or allows to be

created a risk of physical or enotiona

injury as defined in this section to the

child by other than accidental neans; .

(h) Does not provide the child with adequate

care, supervision, food, clothing, shelter,

and education or nedical care necessary for

the child s well-being.

KRS 620. 060 — KRS 620. 100 create a procedure whereby
abused or neglected children may be renoved fromtheir homes and
pl aced in the custody of CFC. The renoval is intended to
protect the child and to permt CFC to provide rehabilitative
services to the parents. The burden of proving abuse or negl ect
is on the conplainant, CFC here, and the final “determ nation of
dependency, neglect, and abuse shall be nade by a preponderance
of the evidence.”?

Genola insists that there was no evidence of drug
manufacturing at any tinme other than the night of Nelson's

arrest. The police officer’s testinony, noreover, that the

stage at which the manufacturing process had been di scovered

3 KRS 620.100(3).



t hat ni ght could have been reached in as little as two hours,
together with the child s testinony that he had never before
seen jars in the house like the one he saw that night, inply
that Nelson’s friends brought the manufacturing inplenents to
the Wests’ hone that evening after Genola had gone to work and
wi t hout her awareness.

Al t hough CGenol a’s scenario i s conceivabl e under the
evi dence, we do not agree with her assertion that it nust be
deened as |likely as any other scenario. Particularly in |ight
of the photographs show ng paraphernalia that appears to have
been stored in a closet and in the toy box, the trial court
could reasonably find it nore likely than not that the nmen were
wor ki ng at Nel son’s house because that is where the equi pnent
and supplies had previously been collected. And Genola, the
trial court could reasonably infer, would nore likely than not
have known what was there and why. Because the presence of
vol atil e and poi sonous chemi cal s poses an obvious risk of injury
to the children, the court did not err by finding Genola
negl ectful on this ground.

Nor did the court err by finding her neglectful for
having failed to provide adequate care and supervision of the
children when, in violation of the DVO, she all owed Nel son to
wat ch them Genol a contends that because CFC did not raise this

issue inits pleading, the trial court erred by addressing it.



As CFC correctly points out, however, CR 15.02 permts the tria
court to treat as pled any issue “tried by express or inplied
consent of the parties.” Because this issue was tried w thout
objection, the trial court did not abuse its discretion by
treating it as if it had been pled.*

In sum the record contains sufficient evidence of
Genol a’s neglect to support the court’s awards of custody to a
father of one child and to the Cabinet for Families and
Children. Accordingly, we affirmthe Septenber 30, 2003, and

Novenber 3, 2003, orders of the Pulaski Famly Court.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Ral ph D. G bson Carrie D. Wese
Bur nsi de, Kent ucky Somer set, Kent ucky

* Nucor Corporation v. General Electric Conpany, 812 S.W2d 136
(Ky. 1991).




