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VANMETER, JUDGE: Judy Rees appeals froman order of the Kenton
Circuit Court, denying her notion for a newtrial. Rees had
unsuccessfully sued CGerald L. Staley for negligence connected
with a traffic accident. Rees contends that she was entitled to
a new trial because of juror m sconduct and insufficient

evi dence to sustain the verdict of the jury. W affirm

1 Al'though Jim Rees is naned as an appellant in the Notice of Appeal filed on
Decenmber 3, 2003, the record shows his clainms were dismssed with prejudice
by an agreed order entered on June 3, 2002.



On the norning of February 27, 2001, Cerald Stal ey was
driving al ong DeCoursey Pike, a two-lane road, in a car he had
borrowed froma coworker. He braked when he saw that a car
ahead of himwas slowing in order to turn left. According to
Staley, his front brakes unexpectedly |ocked, causing himto
| ose control of the vehicle. He swerved |eft across the center
line and struck an oncom ng car driven by Judy Rees. Wen
enmergency workers arrived at the scene of the accident, Rees
declined their offer to take her to the hospital. In the days
i mredi ately follow ng the accident, she experienced increasingly
pain in her neck and back. She consulted wth severa
physi ci ans and recei ved physical therapy that hel ped to
all eviate the pain.

On May 8, 2002, slightly nore than a year after the
accident, Rees and her husband Jimfiled suit against Staley in
Kenton GCircuit Court. The conplaint alleged negligence on
Staley’s part in operating his vehicle, |eading to pernmanent
bodily injuries to Judy. The Reeses cl ai med damages for past
and future nedi cal expenses, pain and suffering, |oss of
enjoynent of life, and lost incone. JimRees’ clains were
subsequent|ly di sm ssed by agreed order and are not pertinent to
t his appeal .

Ajury trial was held on July 8, 2003. The jury found

that Stal ey had not violated his duties of care in operating the
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autonobile.? The jury also found that Judy Rees had incurred
charges in excess of $1,000 for nedical care and treatnment as a
direct result of the accident, but that she had not sustai ned
any permanent bodily injury. Rees’ notion for a new trial was
deni ed by an order entered on Novenber 4, 2003. This appea

f ol | owed.

Under CR 59.01, a trial court may grant a new tri al
under certain circunstances described in the rule. Rees relies
specifically on CR 59.01(b), which permts a newtrial if there
is proof of juror m sconduct and CR 59.01(f) which permts a new
trial if the verdict is not sustained by sufficient evidence.?
“The decision of a trial court to overrule a notion for new
trial will not be disturbed on appeal absent a manifest error or

abuse of discretion.” Gould v. Charlton Co., Inc., Ky., 929

S.W2d 734, 741 (1996).

2 The jury instructions outlined the follow ng specific duties:

a. to keep a | ookout ahead for other persons and vehicles in front of
himor so near his intended line of travel as to be in danger of collision

b. to have his autonobile under reasonable control; and

c. to exercise ordinary care generally to avoid collision with other
persons or vehicles using the street.

3 CR59.01 states in pertinent part as follows:

A newtrial may be granted to all or any of the
parties and on all or part of the issues for any of
the follow ng causes:

(b) M sconduct of the jury, of the prevailing party,
or of his attorney.

(f) That the verdict is not sustained by sufficient
evidence, or is contrary to | aw.
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We turn first to the question of juror m sconduct. At
trial, when the cross-exam nation of Judy Rees began, one of the
jurors, Deborah Hughes, suddenly approached the bench, saying “I
think I know these people.” Hughes had not conme forward with
this information during voir dire, when potential jurors were
asked whet her they knew any of the parties. Hughes was very
upset and expl ained that she had just realized that she m ght
know Ji m Rees. She said she had not seen himfor about fifteen
years. She also stated that she did not like him Her
statenents were nmade in the presence of the judge and the
attorneys for both parties. Hughes said that the Ji m Rees she
had known had a brother named M ke. Rees’ attorney checked with
Jim Rees, who confirned that he has a brother naned Mke. Wth
t he agreenent of both attorneys, the judge excused Hughes from
the jury, and asked the alternate juror to take her place. From
our review of the record, it appears that this entire exchange
took place at the bench, out of hearing of the jury.

The judge then explained to the remaini ng nenbers of
the jury that Hughes had just realized that she had previously
known sonme of the parties, and that in order to be fair to her
and to the parties, it would be better if she did not serve as a
juror. Rees’ attorney raised no objections at any tine to the

court’s handling of the situation.



Rees alleges that this incident constituted juror
m sconduct warranting a new trial under the two part test

outlined in Adkins v. Commonweal th, Ky., 96 S.W3d 779 (2003).

To neet the test, “a party nmust first denonstrate that a juror
failed to answer honestly a material question on voir dire, and
t hen show that a correct response would have provided a valid
basis for a challenge for cause.” 1d. at 796 (citations
omtted).

No evi dence, however, exists that Hughes di shonestly
conceal ed her acquaintance with JimRees during voir dire. She
cane forward as soon as she realized that she m ght know him
She appear ed genuinely distressed, and her explanation that she
had not previously recogni zed himdue to the passage of many
years was perfectly plausible.

I ndeed, the Adkins test has questionable applicability
to this case at all, since Hughes never took part in the jury
del i berations. She was immediately renoved as a juror, with the
full consent of the attorneys for both parties. As the tria
court noted in denying the notion for a newtrial, “[a]n
unqual i fied juror nust participate in the verdict before a
party’s right of due process . . . has been violated.” The

trial court relied on Sanders v. Commobnweal th, Ky., 801 S W 2d

665, 669(1990), in which the court stated that “[i]t is

el enentary | ogic and sound | aw that a defendant’s right to be
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tried by an inpartial jury is infringed if and only if an
unqualified juror participates in the decision of the case.”

W agree with the trial court’s statenent that “Ms. Hughes did
not participate in the jury verdict. M. Hughes was excused by
the Court, with agreenent of the parties, prior to the jury

del i berating and deciding the case. Hence, Plaintiffs case was
tried by an inpartial jury.”

Rees al so argues that the fact that Hughes was visibly
upset and interrupted the cross exam nation of Judy Rees m ght
have pl aced the thought in the jurors’ mnds that there was
“sonet hing wong” with Jimor Judy Rees. The Kentucky Suprene
Court has vested the trial judge with broad discretion in
assessing the prejudicial inpact of such information, and in
determ ning the renedy. “Wether renoval of prejudice can be
acconplished by a curative adnonition or whether a mstrial is
necessitated is a matter within the sound discretion of the
trial court.” Gould, 929 S.W2d at 740. Al though we do not
bel i eve that Hughes’ conduct prejudiced the jury, the judge’'s
comments to the remaining jurors were nore than adequate to
erase any negative inpressions the incident may have created.
The trial court did not abuse its discretion in refusing to
grant a newtrial on the basis of this incident with juror

Hughes.



Rees next argues that she was entitled to a new tri al
because the evi dence overwhel m ngly showed that Staley’'s
negl i gence caused the accident. Specifically, Staley admtted
that his car had crossed the center line; there were skid marks
on the road; he stated at the scene that he had caused the
acci dent and he apol ogi zed to Rees for having done so; and he
testified that Rees “hel ped trenendously” by driving into the
ditch as far as she coul d.

The only evidence supporting Staley’'s version of the
events was his own testinony. He stated that he had borrowed
the car froma cowrker; that he was not speeding at the tine of
t he accident; that he was famliar wth the road; that the car
had been operating normally; and that the front brakes | ocked
when he tried to sl ow down behind the car that was turning.

Rees maintains that the jury wongly believed Staley’s
testinmony that the brakes mal functioned, particularly as Stal ey
did not produce any evidence or expert testinony relating to the
condition of the car or its brakes.

Staley’s own testinony constituted sufficient
evi dence, however, to create a question of fact for the jury.

A def endant always runs the risk of a

directed verdict against himif he fails to

conme forward with defensive proof; it

depends sinply on how strong a show ng has

been made by the plaintiff’s evidence,

standi ng unexplained — would it be clearly
unreasonable for the jury not to be
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convinced by it? If so, what is to al
intents and purposes a “rebuttable
presunption” has been created. But if the
def endant goes forward with the evidence,
and i njects enough doubt into the case that
it my no longer be said that there is but
one conclusion to be drawn by reasonabl e
men, then what was provisionally a matter of
| aw beconmes an issue of fact for the jury,
in that he has rendered unclear that which
appeared clear and uncertain [sic] before he
i ntroduced his evidence. It is for the jury
to assess the effect of his “rebuttal”

(unl ess, of course, it is so clear and
conclusive as to entitle the defendant
hinmself to a directed verdict.)

Lee v. Tucker, Ky., 365 S.W2d 849, 851-52 (1963) (enphasis

added) .

No authority requires that Stal ey produce expert
testinmony or other evidence regarding the condition of the
brakes beyond his own testinony.

It is the function of the jury to determ ne

questions of credibility and issues of fact

where the evidence is conflicting. Wiile the
trial court has a broad judicial discretion

in granting or refusing a newtrial, it my

not set aside a verdict of a jury because it
does not agree with the verdict if there was
sufficient evidence to support it.

Wods v. Asher, Ky., 324 S.W2d 809, 811 (1959).

The trial court found that the follow ng el ements of
Staley’s testinmony provided sufficient evidence to support the
verdict of the jury:

Def endant testified he sl owed down the

vehicle to less than 45 mp.h. in a 55
m p. h. speed zone because ot her drivers
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pul l ed out frequently onto Decoursey Pike;

Def endant testified he applied the vehicle' s

brakes approxi mately 200-300 feet prior to

the vehicle turning left in front of him

Def endant testified the brakes on the car he

was driving | ocked up after normal braking

pressure was applied; Defendant testified he

could not steer away fromPlaintiff’'s

vehicle after the brakes | ocked up[.]

The jury sinply weighed the credibility of the
testifying parties and chose to believe Staley' s version of the
events.

Rees al so argues that the jury erred in failing to
award her damages for her injuries because Stal ey produced no
evidence to controvert that of the two nedical experts who
testified for Rees. Since we have already determ ned that there
was sufficient evidence for the jury to have found no negligence
on Staley’s part in causing the accident, the issue of any
damages owed by Staley is noot.

For the foregoing reasons, the order of the Kenton

Circuit Court is affirned.
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