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BEFORE: COMBS, CHI EF JUDGE; GUI DUGLI AND KNCPF, JUDGES.
QU DUGAI, JUDGE: M chelle Dunn (“Dunn”) appeals from an order
of the Knox Circuit Court denying her notion for RCr 11.42
relief and an evidentiary hearing. She argues that she was
deni ed effective assistance of counsel due to counsel’s inproper
advi ce regardi ng designation as a violent offender, sentence and
parole eligibility, and other collateral issues. For the
reasons stated herein, we affirmthe order on appeal.

In June, 2002, the Knox County grand jury indicted

Dunn on one count each of first-degree robbery, first-degree



assault, and receiving stolen property over the val ue of $300.
The indictnment arose froman investigation into the robbery and
assault of Elmer R Smth (“Smth”) on February 28, 2002. It
was alleged that Smith got into a vehicle sonetine after 2:00
a.m with the then fifteen-year-old Dunn and two other m nor
femal es, whereupon he was assaulted and robbed.

Dunn, through counsel, entered into plea negotiations
with the Comonweal th, and on Cctober 4, 2002, entered a plea of
guilty. The circuit court accepted the plea, and on Cctober 10,
2002, Dunn was sentenced to ten (10) years in prison on the
charge of first-degree robbery, ten (10) years for first-degree
assault, and five (5) years for receiving stolen property val ued
at over $300. The sentences were to run concurrently for a
total sentence of ten (10) years in prison.

On Septenber 30, 2004, Dunn filed a notion for RCr
11.42 relief. As a basis for the notion, she maintained that
she did not receive effective assistance of counsel. She
al | eged that counsel wongfully advised her of the follow ng:

1) her sentencing and probation and/or parole eligibility; 2)
her designation as a violent offender; and 3) accurate
information during the plea process. The result, according to
Dunn, was that counsel made errors outside the w de range of

prof essional |l y conpetent assistance to which she was entitled.



Upon considering the notion, the circuit court
rendered an order on Novenber 13, 2003, denying the relief
sought. The court opined, in relevant part, that Dunn
acknow edged that she understood the terns of her plea, that she
was not entitled to be apprised of every possi ble consequence of
the plea, and that a hearing on the notion was not required.
Thi s appeal foll owed.

Dunn now argues that the circuit court erred in
denying her RCr 11.42 notion. She again raises the sane
argunents for relief that she asserted below, that is, that she
recei ved ineffective assistance of counsel because counse
wongfully advised or failed to advise her as to sentencing,
parol e and probation, and violent offender status. She clains
that her decision to plead guilty was based on her erroneous
belief that she would be eligible for probation on her
ei ghteenth birthday, rather than having to serve at |east 85% of
her sentence. She also argues that nothing in the record
i ndi cates that her plea was know ng and vol untary, and nai ntains
that she was entitled to an evidentiary hearing on her notion.
She seeks an order reversing the circuit court’s denial of her
notion, and remanding the matter for an evidentiary hearing.

Havi ng cl osely exam ned the witten argunents and the
record, we find no basis for reversing the order on appeal. As

the parties are well aware, the standard for addressing a claim
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of ineffective assi stance of counsel is set out in Strickland v.

Washi ngton, 466 U. S. 668, 104 S. C. 2052, 80 L.Ed. 2d 674
(1984). In order to be found ineffective, counsel's performance
nmust be bel ow the objective standard of reasonabl eness and nust
be so prejudicial as to deprive the defendant of a fair tria

and a reasonable result. 1d. In considering ineffective

assi stance, the reviewing court nust focus on the totality of

evi dence before the trial court and assess the overal
performance of counsel throughout the case in order to determ ne
whet her the identified acts or om ssions overcone the
presunption that counsel rendered reasonabl e professiona

assi st ance. Ki mel man v. Morrison, 477 U S. 365, 106 S. Ct.

2574, 91 L. Ed. 2d 305 (1986).

In the matter at bar, Dunn continues to maintain that
her trial counsel allegedly told her that she would return to
court on her eighteenth birthday and at that tine the judge
woul d determne if she would be classified as a violent
of fender. The inport of a violent offender determ nation is
that it mandates service of 85% of a sentence before the
offender is eligible for parole. KRS 439.3401. Dunn clains
t hat she did not know that she could be classified as a viol ent
of fender at the tinme of sentencing, and that had she known, she

woul d not have entered a plea of guilty.



We are not persuaded by this argunent. It is
i nconsequenti al whether Dunn was cl assified as a viol ent
of fender at sentencing or at the tinme of her eighteenth
birthday. The dispositive fact is that the record reveals, and
Dunn so admts, that counsel did apprise her that she coul d be
classified as a violent offender and that it had parole
consequences. The result mght be different had Dunn not been
apprised of the fact that a mandatory service of 85% coul d be
required. This is not what Dunn clains, though, and even if she
were to do so, the claimis refuted by the record. As it is
uncontroverted that Dunn was aware that she might be classified
as a violent offender upon pleading guilty, we cannot concl ude
that this argunent supports the assertion that she did not
recei ve effective assistance.

Dunn goes on to argue that nothing in the record
i ndicates that her guilty plea was entered know ngly and
voluntarily. This assertion clearly is not true, as the record
reveal s that Dunn engaged in the Boykin colloquy and expressly
i ndi cated that her plea was know ngly and voluntarily made.

Lastly, Dunn nmintains that she was entitled to an
evidentiary hearing. She contends that since the record is
devoi d of any evidence that she understood and wai ved her

constitutional rights in entering a guilty plea, she was



entitled to a hearing and the circuit court erred in failing to
so rule.

"[ Concl usory] allegations which are not supported by
specific facts do not justify an evidentiary hearing because RCr
11.42 does not require a hearing to serve the function of a

di scovery deposition.” Sanders v. Commonweal th, Ky., 89 S. W3d

380, 385 (2002), citing Sanborn v. Commonweal th, Ky., 975 S. W 2d

905 (1998). Dunn’s assertion that her plea was not made
know ngly and voluntarily does not require a hearing in |ight of
the fact that the assertion is refuted by the record.
Accordingly, we find no error on this issue.

For the foregoing reasons, we affirmthe order of the

Knox Circuit Court denying Dunn’s notion for RCr 11.42 relief.
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